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CASE LAW 
UPDATES



Matter of Adonis J.W., 238 AD3d 775 (2d Dept 2025)

• Eight and a half month delay between arrest and petition filing violated respondent’s constitutional right to a speedy prosecution 
(notwithstanding that he entered an admission); 

• Although Assault charges were serious and he did not demonstrate any actual prejudice, Presentment Agency did not show any 
legitimate reasons for the delay (Decision does not say what the reasons were for the delay)

• This case cited Benjamin L., 92 NY 2d 660 (1999) and Matter of Isiah L., 169 AD3d 907 (2d Dept. 2019) factors:
• Length of delay
• Reasons for delay
• Nature of charges
• Any extended period of pre-trial incarceration
• Any prejudice to defense 

Matter of Daquan W.,  233 AD 3d 526 (1st Dept 2024)

• Respondent’s statutory speedy trial argument was unpreserved and, in any event, adjournments were on consent, he stipulated that fact-
finding hearing  commenced on day 57, and most of delay was needed to resolve suppression motion.

• Presentment Agency provided a “sufficient” explanation for filing delay of five and a half months. Delay did not undermine rehabilitation 
goals, and respondent did not show any prejudice (Decision does not say what the explanation was for the delay).

• Hammer used by respondent to swing at victim qualified as a dangerous instrument. 
• Testimony of victim that she iced her knee and had soreness for two weeks constituted physical injury for assault finding, and was not against 

the weight of the evidence.
• Victim testimony that laptop and Ipad were still valued at over $1000 was against the weight of the evidence. 

SPEEDY FILING/FACT-FINDING



RIGHT TO BE PRESENT AT FACT-FINDING HEARING

Matter of Timar P., 217 AD 3d 1591 (4th Dept. 2023)

• JD fact-finding and disposition reversed because Family Court conducted a trial in absentia in violation of 
respondent’s statutory and constitutional right to be present.

• Family Court failed to advise respondent that the Court would proceed in his absence if he failed to 
appear, and Court failed to obtain a proper waiver of his right to be present. 

• Note: Such warnings are commonly referred to as “Parker” warnings based on People v. Parker, 57 NY 2d 
136 (1982)

• We don’t see many cases, if any at all, addressing proceeding to trial in absentia in JD cases.

• Strange: Appellate Division declined to decide whether Respondent’s father, who filed an appeal of the JD 
case, was a proper party to his son’s appeal.  



LEGAL SUFFICIENCY OF PETITION

Matter of Savannah F., 232 AD 3d 1100 (3d Dept. 2024)

• Appellate Division reversed Family Court’s order dismissing JD petition with prejudice due to jurisdictional defect arising from hearsay 
allegations.

• Dismissal of petition for jurisdictional defect must be dismissed without prejudice to re-file a new legally sufficient petition. 
• Practice notes: 

• 1) A JD petition may not be amended to cure a hearsay defect (for example) by adding a deposition after filing (FCA 311.5(2).
• 2) Speedy trial time (60 days when respondent is not detained) continues to run from the initial appearance date on the first petition. 

Matter of Tommy C., 182 AD 2d 312 (2d Dept. 1992); Matter of Shannon FF., 189 AD 2d 420 (3d Dept. 1993)
• If you realize after the initial appearance that the petition has a non-curable defect, file a superseding corrected petition as soon as 

possible. Don’t wait until the Court dismisses the first petition or until defense makes a motion-which could be done on the eve of trial. 

People v. Ali A., 2025 NY Slip Op 25237 (Decided on October 29,  2025)
(Crim. Ct., N.Y. Co., 10/29/25)

• Defendant was charged under a complaint with Identity Theft 3rd Degree, Class A Misdemeanor; However, prosecution would not disclose the 
name of the complainant (“the aggrieved party”). The Court even offered disclosure of the name under a protective seal, but the People would 
not comply. 

• Thus, the Court below dismissed the complaint as being jurisdictionally defective, noting that the secrecy by the Prosecution violated 
defendant’s discovery rights. 

 



DISPOSITION

Matter of Yorbis H ., 241 NYS 3d 253 (1st Dept. 2025)

• Respondent entered an admission to Sexual Abuse Third and Family Court placed him on twelve months probation.
• The Appellate Division rejects respondent’s argument that Family Court should have ordered an adjournment in 

contemplation of dismissal due to the:
• 1) Seriousness of the crime
• 2) Respondents lack of remorse and failure to understand the seriousness of his crime
• 3) He was absent from the five session of his voluntary treatment program

Matter of Shamir M., 238 AD 3d 1041 (2d Dept. 2025)

• Respondent was adjudicated a JD for Attempted Sexual Abuse First Degree and received a twelve-month conditional 
discharge.

• Appellate Division affirms the order of fact-finding but exercises its discretion to modify the disposition to be a person in 
need of supervision adjudication under the “particularized circumstances of this case” without saying what those 
circumstances are.



DISPOSITION (CONTINUED)

Matter of Juan Z., 239 AD 3D 1165 (3d Dept. 2025)

• Respondent entered an admission to Endangering the Welfare of a Child in satisfaction of other charges, 
including Criminal Mischief. 

• Family Court ordered restitution for damage caused by respondent that was not the result of the 
Endangering the Welfare of a Child, but was related to the cover charges. 

• Appellate Division reversed the order of restitution because: 
• 1) The Endangering charge in the petition did not allege that he caused any damage to property and 
• 2) The parties never reached an agreement on restitution as part of the admission, notwithstanding that 

the parties agreed to have a restitution hearing “if there is a disagreement about any restitution 
recommended in the [PDI] ”. 

• Family Court Act 353.6 generally limits restitution to items recited in the petition, while Penal Law 60.27(4) 
permits restitution for damages not alleged in the charges, but were a part of the same criminal transaction. 

• Practice Note: If you want restitution to be ordered, this must be explicitly agreed to on the record when 
respondent makes an admission, especially if that admission does not involve a damage related crime. 



INTEREST OF JUSTICE DISMISSAL

Matter of A.WW., 237 AD 3d 1420 (3d Dept. 2025)

• Family Court adjudicated respondent to be a juvenile delinquent for Attempted Assault Third Degree for striking a DSS caseworker while 
hospitalized after a MHL 9.41 arrest in an emergency room, which arrest was due to her threatening DSS staff with a knife at her foster home.

• Respondent was placed in OCFS custody for up to twelve months.
• The Appellate Division dismissed the case in the interest of justice because:

• 1) Attempted Assault Third is not a serious crime and the caseworker suffered no serious injury
• 2) The “system” (or DSS) failed her while in DSS custody. DSS refused to move her out of the hospital emergency room, where she 

remained securely confined for six months, despite being psychiatrically cleared. DSS claimed it was unable to find a suitable placement 
for her.

• 3) She has a low IQ, a history of mental illness and was in DSS custody because her mother was deceased, her grandmother adopted 
her, and later surrendered her rights. 

• 4) Respondent had a previous JD adjudication and the new adjudication “…is a red flag that will undoubtedly hinder opportunities 
and cause difficulty for respondent should she seek mental health assistance in the future.”

• 5) The adjudication serves no useful purpose. The system failed her and DSS was forced to seek a JD adjudication and an OCFS 
placement because it was the only means to get her treatment.

• “…It is not proper to leverage a juvenile delinquency proceeding in order to obtain a suitable placement for a hard-to-place child who is 
mentally ill or otherwise disabled.”

• “…This case should serve as a beacon to those empowered to find legitimate and safe psychiatric placements for those in need such as 
respondent, so that this scenario is not repeated.”

DISSENT: Where was respondent to go if Family Court had dismissed the petition in the interest of justice?



INTEREST OF JUSTICE DISMISSAL (CONTINUED)

Matter of N.S., 86 Misc. 3d 1236 (A) (Onondaga Fam Ct. 2025)

• Respondent was placed in DSS custody at a QRTP via an FCA Article 10 proceeding as  result of her father 
repeatedly raping her and threatening to beat her siblings if she revealed this. 

• While in secure detention on another charge, she tried to scale a fence and was charged with Attempted 
Escape Third Degree as a JD.

• Family Court dismissed the JD petition charging Attempted Escape Third in the interest of justice because:
• 1) Respondent had experienced serious trauma at the hands of her father.
• 2) DSS failed to identify and develop resources to treat her, and now improperly wants to bootstrap the 

system to compensate for this (citing Matter of A.WW)
• 3) Although DSS says it cannot and will not place her unsupervised in a youth shelter, Court will not 

“…punish this child for the Department’s failure”.

Question: Where should DSS place a child like this if all facilities refuse to accept her? Aren't juvenile 
delinquency proceedings non punitive? 



SEARCH AND SEIZURE - Auto Stop/Frisk Of Passenger

People v. Andre Dedmon, 2025 NY Slip Op 06072 (Decided on November 5, 2025)
(2d Dept., 11/5/25)

Appellate division affirmed lower court’s order denying suppression of a gun seized from defendant’s person 
during a traffic stop with the following circumstances: 

1) Police had probable cause to stop the vehicle for driving through a stop sign and seeing a plastic cup being 
thrown out the passenger side of vehicle. 

2) Police smelled marijuana and saw burnt marijuana in the cup holder. 
3) The driver admitted that there was more marijuana in the vehicle and police asked the driver and defendant, 

who was in the front passenger seat, to exit the vehicle. 
4) Police lawfully ordered the defendant to exit the vehicle and police had reasonable suspicion to frisk him.
5) Defendant, without request from the police, raised his arms, exited awkwardly, and hugged his body up 

against the vehicle while walking to the back of the vehicle. 
6) Police observed a bulge on the right side of defendant’s pants and saw a black handle consistent with the 

firearm in the right side of defendant’s waist and recovered a loaded firearm. 



CRIMES
KIDNAPPING (PL 135.20)

Matter of Marco F., 236 AD 3d 784 (2d Dept. 2025)

• Family Court found respondent to have committed Criminal Sexual Act First, Rape Third, Criminal Mischief Third, Assault Third, and 
Kidnapping Second.

• Appellate Division vacates kidnapping finding as against the weight of the evidence because respondent restrained victim briefly without 
secreting her or holding her where was not likely to be found. 

• Kidnapping Second Degree occurs when one person abducts another. Abduction means to restrain with intent to prevent victim’s liberation 
by either secreting or holding victim in a place where they can’t be found. (see PL 135.00(2a))

CRIMINAL OBSTRUCTION OF BREATHING OR BLOOD CIRCULATION (PL 121.11)

Matter of Angel ZZ., 220 AD 3d 1097 (3d Dept. 2023)

• Despite alleged inconsistencies in child victim’s testimony, findings of Criminal Obstruction of Breathing or Blood Circulation and 
Assault Third were not against the weight of the evidence. 

• Respondent choked victim while dragging her on the ground, telling her to “go to sleep.” 
• Proof of physical injury was sufficient where victim’s pain was at a level 5 out of 10, she was treated by school nurse, and could not lift 

her arms for a few days after the attack. 
• Bill of Particulars was not required to include matters of evidence relating to how Presentment Agency intended to prove its case: that 

victim said she could not breathe and respondent’s statement “go to sleep.” 



CRIMES (CONTINUED)

MAKING A TERRORISTIC THREAT (PL 490.20)

Matter of Jose M.F., 236 AD 3d 1465 (4th Dept. 2025)

The Appellate Division reverses a fact-finding for Making a Terroristic Threat because: 
• 1) Evidence was legally insufficient to establish respondent’s intent to intimidate or coerce a civilian population. 
• 2) Respondent sent private messages to a student at another district saying he was planning a mass shooting to 

end bullying at his school. 
• 3) There was no evidence that respondent made threats to anyone else or that he asked the receiver of the 

messages to forward the threats to anyone else. 

 Question:
 Wouldn’t a person sending such a communication know that their message would likely be reported to the 

school, police, or others, which would lead to widespread fear?
 Would Falsely Reporting an Incident Third (PL 240.50(1)) be an appropriate charge in the absence of 

adequate proof of intent to intimidate or coerce (or to create public alarm under Making a Threat of Mass 
Harm-PL 240.78(1)?



YOUTH PART
People v. Messina, 241 AD 3d 1095 (1st Dept. 2025)

The Appellant Division affirmed the Youth Part’s decision to retain three Adolescent Offender cases against the same defendant. 
Pursuant to defendant’s plea to Attempted Gang Assault 1st:

1. At  “six day” retention hearing, DA proved by a preponderance of the evidence that defendant caused victims injuries by actively participating in the assault, 
even though a defendant was not the person who stabbed the victim. (Citing CPL 722.23 (2)(c)(i) 

2. As to another indictment where he pleaded guilty to Attempted Robbery First Degree, the trial court properly found extraordinary circumstances preventing 
removal where the court balanced mitigating and aggravating factors., “…particularly in light of defendant’s re-arrest while receiving services and his 
flagrant violation of the terms of supervision”.

3. Regarding his plea to Attempted Robbery First Degree on a third indictment, the trial court properly retained the case because defendant knowingly, 
voluntarily, and intelligently consented to the case remaining in the youth part. 

4. Trial court properly denied defendant youthful offender status. 

People v. Guerrero, 235 AD 3d 1276 (4th Dept. 2025)

The Appellant Division affirmed the Youth Part’s decision to retain an Adolescent Offender case:

• Youth park properly declined to remove AO case to family court based on “extraordinary circumstances.” 
• Although youth part may not consider a defendant’s prior adjudication, it may consider “... illegal or immoral acts underlying such adjudications”. (internal quotes 

omitted)
• Extraordinary circumstances existed based on: 

1. Defendant was charged with home invasion robbery involving weapons and injuries to victim.
2. Defendant was not rehabilitated by five years of services while in the criminal justice system, resulting in escalating behavior.

• Defendant’s intent to unlawfully enter, and his identity as one of the participants, was proven by trial testimony that he and co-defendant’s entered victim's house, 
and while masked demanded money and brandished weapons. Testimony included testimony from two co-defendants that they all entered with intent to rob . 



YOUTH PART CONTINUED
Matter of Lloyd F., 240 NYS 3d 751 (2d Dept 2025)

• AO defendant pleaded guilty in Youth Part to Attempted Criminal Possession of a Weapon in the Second Degree for attempting to possess a 
loaded firearm. 

• Appellate Division reversed Youth Part finding of extraordinary circumstances to retain the case because:
1. Defendant’s prior YO adjudication as a 14-year-old JO for Assault First Degree did not show that he would not be amenable to family 

court services. 
2. Defendant developed a relationship with a pastor while detained and he engaged in services after his release showed he was amenable 

to rehabilitation. 
3. DA's allegation that prior to the instant arrest, defendant live streamed video of himself smoking marijuana and pointing a firearm at 

the camera also did not constitute extraordinary circumstances.
• Case is remanded back to Youth Part to order removal to Family Court. 
• Note: Defendant is now at least 19 years old. The court did not reach defendants argument that Youth Part erred in failing to suppress the gun.  

People v. Aaron VV, 2025 WL 2664302, 2025 NY Slip Op. 05018 (3d Dept. 2025)

• Appellate Division reversed Youth Part’s finding of special circumstances to retain the AO case because: 
• Special circumstances did not exist here because although defendant burglarized the home and stole and then sold firearms, respondent 

and his co-defendant brother did not cause any damage, did not use the firearms, firearms were not used in any other crimes, and 
firearms were recovered by law enforcement soon after being sold. 

• Case is remanded back to youth part for removal to Family Court. 
• Court notes in footnote that defendant had been released to parole. 

AO EXTRAORDINARY 
CIRCUMSTANCES



YOUTH PART CONTINUED

People v. Evans, 241 AD 3d 1584 (2d Dept 2025)

• In a juvenile offender case, the Appellate Division vacates defendant’s plea to Criminal Possession of a Weapon Second because that count of 
the indictment failed to state that he possessed the firearm on school grounds. 

• Defendant was indicted for Attempted Murder Second, two counts of CPW Second, & two counts of Criminal Possession of a Weapon on 
School Grounds. 

• Criminal Possession of a Weapon Second Degree (PL 265.03 (3)) is not itself a juvenile offender crime. (see PL 10.00 (18)). However, if one 
commits CPW Second while on school grounds, this act is a JO crime. 

• Here, even though the ADA stated at the plea proceeding that defendant’s possession of the gun occurred on school grounds and defendant 
admitted to possessing it on school grounds, this did not cure the defect in the indictment.

• DA concedes this on appeal and the court remands the case back to the Youth Part for further proceedings on the remainder of the 
indictment. 

Practice Note: If the case had been transferred to Family Court and the indictment or felony complaint had properly alleged that the CPW 
Second occurred on school grounds, the accusatory instrument would have to be prominently marked as a Designated Felony  Act petition under 
FCA 311.1(5).



STATUTORY 
UPDATES



EVADING ARREST BY CONCEALMENT OF IDENTITY,  PL 205.35
EFFECTIVE JUNE 8, 2025

 
• A person is guilty of evading arrest by concealment of identity when, in the course of the commission of a 

felony or class A misdemeanor or in the immediate flight therefrom, such person wears a mask or facial 
covering or otherwise obscures their face, completely or partially, for no legitimate purpose with the 
intent to prevent their identification, apprehension, or arrest for such crime.

• Evading arrest by concealment of identity is a class B misdemeanor.

• This was obviously a response to the increasing use of masks by criminals to hide their identity since the 
pandemic.



OBSTRUCTING GOVERNMENTAL ADMINISTRATION 2ND DEGREE, PL 195.05
Effective 4/20/24, added a new subsection (2) as follows:

(2) With the intent to violate a closing order, order to seal, temporary closing order, or temporary order to seal issued by a 
governmental entity to address a public health or safety concern, such person damages or removes any padlock or other 
device installed for the purpose of effectuating such order. 

ASSAULT ON A RETAIL WORKER, PL 120.19
Effective 10/17/24

1. A person is guilty of assault on a retail worker when, with the intent to prevent a retail worker from performing an act 
within the scope of such worker's employment, such person causes physical injury to such retail worker and the person 
knew or reasonably should have known that such individual was a retail worker.

2. For the purposes of this section:
a) “Retail worker” shall mean any person whose usual place of work is a retail establishment. This shall include, but is 

not limited to, an employee of the retail establishment, an owner of the retail establishment, or a person who works in 
the retail establishment under arrangements made between the person and the establishment.

b) “Retail establishment” shall mean any physical business or commercial entity engaged in the sale of goods, 
merchandise, or services directly to consumers.

Assault on a retail worker is a class E felony.

====================================================



GRAND LARCENY 3RD DEGREE, PL 155.35
EFFECTIVE 7/19/24, THE FOLLOWING SUBSECTIONS WERE ADDED:

(3)  the property consists of retail goods or merchandise stolen pursuant to a common scheme or plan or a single, ongoing intent to deprive another or 
others of the property or to appropriate the property to the actor or another person and the value of the property exceeds three thousand dollars, 
which value may be determined by the aggregate value of all such property regardless of whether the goods or merchandise were stolen from the 
same owner. Nothing in this subdivision shall be read to limit the ability to aggregate the value of any property or the ability to charge the larceny 
of retail goods or merchandise under another applicable provision of law.

(3)     when such person commits deed theft of one commercial real property, regardless of the value.

YES—there are now TWO subsection (3)’s’. Also, the statute was revised to change “he or she” to “such person”.

(See also Grand Larceny Fourth degree, Second Degree, and First Degree for additional changes effective 7/19/24)

=======================================================================
FOSTERING THE SALE OF STOLEN GOODS, PL 165.66

EFFECTIVE 11/1/24

A person is guilty of fostering the sale of stolen goods when such person, for the purposes of financial gain, acting alone or in concert with another person 
or persons:

1. Uses any internet website, application, online marketplace, digital service, or any other platform or venue, including any physical building, 
public or private space, or location to offer for sale retail goods or merchandise which are stolen or unlawfully obtained; and

2. Knew or should have known that such retail goods or merchandise were stolen or unlawfully obtained.

Fostering the sale of stolen goods is a class A misdemeanor.



IDENTITY THEFT (PL  190.77, 190.78, 190.79, 190.80)

• Effective April 21, 2025, the legislature amended the definition of “personal identifying information” which, if obtained 
fraudulently, can constitute the crime of identity theft. 

• That definition and the subsequent degrees, now include “medical information” and “health insurance information”. 
• In expanding the definition of this crime, the legislature was responding to an increase in medical identity theft in which 

physician identification numbers and patient identification information have been stolen at an increasing rate.

PROMOTING AN OBSCENE PERFORMANCE BY A CHILD (P.L. §263.10)

• Effective July 8, 2025, the definition has been expanded to include a “performance created or altered by digitization”.

===============================================================



CRIME VICTIMS AND NOTIFICATON OF DISPOSITION
FCA 350.3 DISPOSITIONAL HEARINGS

• SUBSECTION (4) NOTES THAT THE VICTIM SHALL NOT BE MADE AWARE OF THE FINAL DISPOSITION OF THE CASE.

PRACTICE NOTE: Make sure victim is aware of disposition date so that they can attend and hear the disposition for 
themselves and also they can give a victim impact statement on the record.

HOWEVER COMPARE TO CRIMINAL PROCEEDINGS WHEREIN:
• CPL 440.50: Upon request of a victim, or in any cases where the final disposition includes a conviction for a violent felony 

offense…the DA shall, within 60 days of the final disposition, inform the victim by letter of such final disposition.

• LAW ENFORCEMENT AND PROSECUTORS ARE REQUIRED TO NOTIFY VICTIMS OF DEFENDANT’S INCARCERATION 
STATUS; PL 380.50 now clarified what information must be provided: contact information for the department of 
corrections and community supervision and the office of victim assistance. (2025 N.Y. Laws, Ch. 23, eff. March 13, 2025)

Keep an eye out! Shouldn’t we have something similar for juvenile delinquency cases?

Assembly Bill A6332, (Awaiting signature by the Governor)
• Requires district attorney to mail disposition of criminal felony trial to any crime victim not present at time defendant 

sentenced or acquitted after completion of trial.



JACK REID LAW: PROTECT ALL STUDENTS ACT
EDUCATION LAW, CHAPTER 16, ARTICLE 2-A

EFFECTIVE OCTOBER 23, 2025

§ 21. Bullying and harassment prevention and response

1. No student shall be subjected to harassment or bullying, including cyberbullying, by other students on school property or at a school 
function.

2. Every school, subject to this section, shall adopt a written in plain-language and age-appropriate anti-bullying and harassment policy, 
which must be published on the school's website or internal parent/student portal and shared annually with employees, parents, and 
students. Such policy shall include but not be limited to information on how bullying and harassment is defined, how incidents will be 
reported, investigated, and documented, and an age-appropriate process for notifying the victim about the final outcome of the 
investigation.

3. School employees who witness bullying or harassment, or receive an oral or written report of bullying or harassment, shall promptly 
notify the principal or head of school or the principal's or head of school's designee, orally not later than one school day after such school 
employee witnesses or receives a report of bullying and harassment, and must file a written report with the principal or head of school's 
designee not later than two school days after making the initial oral report.

4. Upon a report of bullying, harassment, or retaliation, the principal or head of school, or the principal or head of school's designee, must 
investigate promptly, communicate their findings with the victim and take immediate steps and appropriate follow-up action reasonably 
calculated to ensure that such conduct has stopped and ensure the safety of the student or students including retaliation against any 
individual who in good faith reports such bullying or assists in the investigation.



THANK YOU!
QUESTIONS? COMMENTS

• VICTOR A. CIVITILLO

• SENIOR ASSISTANT COUNTY ATTORNEY

• VCIVITILLO@DUTCHESSNY.GOV 

• LINDA D. FAKHOURY

• SENIOR ASSISTANT COUNTY ATTORNEY

• LFAKHOURY@DUTCHESSNY.GOV 

DUTCHESS COUNTY DEPARTMENT OF LAW
(845) 486-2110
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