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OBJECTIVES

SOCIAL MEDIA VIDEO EVIDENCE



Social media refers to digital platforms that enable users to 
c ommunic ate , share  c ontent , and  b uild  c ommunit ie s  
online . These  p lat forms  fac ilit ate  inte rac t ion through p os ts , 
messages , images , vid eos , and  more . 

Social networking sites vary by purpose and audience.

• Photo sharing: Ins tagram, Fac eb ook, 
• Video sharing:  YouTub e , Snap c hat , TikTok
• Messaging: WhatsAp p , Kik, X
• Dating: Tind e r
• Aggregators: Red d it
• Adult services:  Bac kp age
• Gaming & communities:  Disc ord , Twitc h

SOCIAL MEDIA



WHY IS SOCIAL MEDIA 
IMPORTANT?

IMMEDIATELY BEFORE 
THE INCIDENT POSTS

AT THE TIME OF THE 
INCIDENT 

Messages, or photos 
may reveal motives, 
threats, or relevant 

activity leading up to 
the event.

Real-time content 
can corroborate 
timelines, verify 

alibis, or even 
exonerate innocent 

parties.

AFTER THE INCIDENT 

Social media can help 
locate missing 

witnesses or 
individuals, track 

movements, or uncover 
attempts to conceal 

involvement.

Social media can serve as a critical source of evidence due to its ability to capture 
and preserve real - time information. (meta or exif data)



SOURCES

• Search Warrants

• Witnesses

• Local Police Departments

• Crime Strategies Units



PRESERVATION

LETTERS WEBSITES



ADMISSIBILITY OF 
ELECTRONIC AND SOCIAL 

MEDIA EVIDENCE
1. Relevant – i.e. tends to prove or disprove a material fact
2. Authentication

⚬ “Authenticity is established by proof that the offered evidence is 
genuine and that there is no tampering with it, and the foundation 
necessary to establish these elements may differ according to the 
nature of the evidence sought to be admitted.” People v. McGee, 49 
N.Y.2d 48 (1979)

⚬ But see People v. Price, 29 N.Y.3d 472 (2017)  (insufficient foundation 
for a social media photograph)



WEIGHT VS. ADMISSIBILITY

If we can provide evidence of authenticity, the possibility that 
someone else accessed R’s social media account, cell phone, etc., 
(i.e., argument that “it was someone else”) will go to the weight 
rather than the admissibility of the evidence.



VIDEO EVIDENCE



WHY IS VIDEO EVIDENCE 
IMPORTANT?

May be the only evidence of identification we have 

May place respondent at a particular location OR show 
respondent was absent

May demonstrate path of flight

May help locate abandoned property



WHY IS VIDEO EVIDENCE 
IMPORTANT?

May assist the witness in recalling facts of the case

May assist in identifying which respondents/defendants 
did what acts and establish in - concert behavior

May explain or justify witnesses’ and or police officers’ 
actions

May set the scene for the Court



May identify additional witnesses

May sub s tant iate  or d isc red it  an alib i

May b e  use ful at  sup p re ss ion hearing

The  ab sence  of gathe ring vid eo may give  rise  to an 
ad ve rse  infe rence  charge  argument

WHY IS VIDEO EVIDENCE 
IMPORTANT?



Video 
Evidence

Law Enforcement 
Cameras 

(ARGUS, VIPER, NYCHA)

HOW DO WE GET 
SURVEILLANCE VIDEO?

School Surveillance 
Cameras

Public Transportation
(Bus, Railway, and 
Highway Camera)

Private Business 
Surveillance Cameras

Private Residential 
Surveillance Cameras



Video 
EvidenceCell Phones

HOW DO WE GET 
SURVEILLANCE VIDEO?

Car Dashboard 
Cameras

Body Worn Cameras

Internet and Social 
Media

Witness

ATM Machines



WORKING WITH 
INVESTIGATORS TO OBTAIN 

VIDEO EVIDENCE

• Invite investigators to sit in on police officer and civilian 
witness interviews

• Provide investigators with:
• Dates/times/locations
• Explanation of what they are looking for
• Any information you have on the direction of approach/flight

• Don’t forget the value of demonstrative video



Most footage is retained only for a few weeks

It  is  VITAL that  in all c ase s  we  seek out  
vid eo evid ence  immed iate ly

Failure  to ob tain/p re se rve  vid eo could  
re sult  in a  negat ive  infe rence .

REMEMBER!



METHODS OF AUTHENTICATION!

Pictorial 
Testimony 

Method

Silent 
Witness
Method

The witness must have personally  ob se rve d  the  inc id e nt  
d e p ic te d  at  the  t ime  of the  filming.

Req uire s  a  witne ss  to te s t ify to the  sys tem used  to record  & 
s tore  the  vid eo, as  we ll as  chain of cus tod y of the  record ing. 



PICTORIAL TESTIMONY 
METHOD

Witness must be able to say video 
fairly and accurately depicts what took 

place on a particular date, time and 
location.

Under this theory of admissibility, the 
video is merely illustrating what the 
witness could have testified to about 

the events.

Witness need not be depicted in the 
video to authenticate it.

Video is authenticated by testimony of 
a witness who is personally familiar 

with the events depicted in the 
recording. 



SILENT WITNESS METHOD 
(AKA CHAIN OF CUSTODY METHOD)

• Focuses on the reliability of the camera system. The video is 
authenticated by testimony that it truly and accurately 
represents what was before the camera and has not been 
altered. 

• Includes testimony from the person who created the 
recording and those who handled the recording. They must 
identify it and testify to its custody and unchanged condition.



THINGS TO REMEMBER . . . 

If the accuracy of the recording is otherwise established, a break in the 
“chain of custody” affects the weight of the evidence, and not 

admissibility. 

Evidence establishing the chain of custody of the videotape may 
additionally buttress its authenticity and integrity and even allow for 

acceptable inferences of reasonable accuracy and freedom from 
tampering. 

• §4- 203, 4 - 213 Prince, Richardson on Evidence [Farrell 11th Ed].



AUTHENTICATION WITH MULTIPLE 
WITNESSES/METHODS

• Multiple methods 
• Multiple witnesses 
• Non- traditional witnesses  

Sometimes you may need to be creative about how 
you authenticate a video: 



CAN YOUR OFFICER 
AUTHENTICATE?

“Contrary  to  the  defendant's  contention,  the  surveillance  video  
was properly  admitted  in evidence  at trial . The surveillance  video  
was authenticated  by  a detective  who testified  that  he 
personally  copied  the  store  video  from  the  surveillance  system  
onto  a mini - DV recorder,  verified  that  the  video  system  was in 
operation,  testified  that  the  date  and time  on the  video  appeared  
to  be accurate,  and testified  to  the  unaltered  condition  of the  
video .” 
People  v. Grant , 170  A.D.3d  888  (2nd  Dep ’t  20 19 )



BODY WORN CAMERA

• Can be entered via either the pictorial OR 
the  s ile nt  witne ss  me thod . 

• Can b e  use d  at  sup p re ss ion and  fac t -
find ing he arings  to c orrob orate  offic e r and  
witne ss  te s t imonie s . 

• May c ontain s tate me nts  of re sp ond e nt  
and /or witne sse s , d isp lay the  c rime  scene , 
show recove ry of p rop e rty, id ent ific at ion 
p roc e d ure s , and  ind ivid uals ’ d e me anors  
whe n inte rac t ing with the  p olic e . 

• Encourage  p romp t  review of all BWC.



IDENTIFICATION FROM VIDEO

If the witness observed the events 
depicted on the video as they took place → 
typ ically the  witne ss  may id ent ify the  
re sp ond ent  on the  vid eo at  t rial



CAN THE OFFICER OR OTHER 
WITNESS IDENTIFY THE 

RESPONDENT ON THE VIDEO? 

People v. Mosley, 41 NY3d 640 (2024) 

Establishes the right to a hearing – two factors to 
establish 

1. Witness’ familiarity with the respondent 
2. Would it aid the trier of fact 



ESTABLISHING 
FAMILIARITY

• What, if any, relation does the witness have to R?
• When/where did the witness meet/become familiar 

with R? 
• How long has the witness known R? 
• How often does the witness see R? 

⚬ When? 
⚬ Where? 
⚬ With whom? 
⚬ Doing what? 

• How long did the witness observe R each time?
• Did the witness converse with R? 
• What drew witness’ attention to R? Did the witness 

have a particular reason to be looking at R?
• Does the witness know R’s name? Where R lives? R’s 

school? 
• Does the witness recall any specific occasions he/she 

encountered R and what happened?



IDENTIFICATION 
FROM VIDEO

If the witness did NOT observe the events depicted on 
the video → the witness MAY be permitted to identify the 
Respondent on the video at trial IF: 

• It would “aid” the trier of fact in making an 
independent assessment 

• Has the Respondent’s appearance changed? 
• Is the witness familiar with a certain aspect of R’s 

appearance? (ex. walk/gait)
• What is the quality of the video?



People v Mosley

2024 NY Slip Op 02125 [41 NY3d 640]

April 23, 2024

Halligan, J.

Court of Appeals

Published by New York State Law Reporting Bureau pursuant to Judiciary Law § 431.

As corrected through Wednesday, August 28, 2024

[*1]
The People of the State of New York, Respondent,

v
Farod Mosley, Appellant.

Argued February 14, 2024; decided April 23, 2024

People v Mosley, 200 AD3d 1658, reversed.

{**41 NY3d at 642} OPINION OF THE COURT
Halligan, J.

This case concerns an increasingly prevalent issue: when may someone who is not an
eyewitness to a crime testify to a jury that the defendant is the person depicted in a photo or
video. We hold that such testimony may be admitted where the witness is sufficiently familiar
with the defendant that their testimony would be reliable, and there is reason to believe the
jury might require such assistance in making its independent assessment. Here, there was no
showing that the proffered witness{**41 NY3d at 643} was sufficiently familiar with the
defendant to render his testimony helpful, or that the jury faced an obstacle to making the
identification that the witness's testimony would have overcome. Accordingly, we reverse.

I.

On June 10, 2015, police cameras in Syracuse captured a grainy video of a man running
through the street and firing three shots into a van. The van promptly drove off, and the
responding officers recovered two bullet casings but did not see the shooter.

https://www.courts.state.ny.us/reporter/
https://www.nycourts.gov/reporter/3dseries/2021/2021_07393.htm
https://www.nycourts.gov/reporter/3dseries/2021/2021_07393.htm


A grand jury indicted defendant Farod Mosley for the shooting in September 2015, but
the indictment was dismissed as legally insufficient. In July 2016, as the People were
preparing to re-present the charges against Mosley to a grand jury, an assistant district
attorney showed the video of the shooting to Detective Steven Kilburn. Kilburn identified
Mosley as the shooter in the video and repeated his identification to a grand jury, which
indicted Mosley.

[*2]

The trial took place in February 2018, and the key issue was identification of the shooter
in the video. Though one of the van's passengers testified that he remembered the shooting, he
said that he had not seen the shooter. And though an analyst testified as to the recovered bullet
casings, she stated that they had not been tested for either fingerprints or DNA. The video
therefore was the only evidence tying Mosley to the crime.

At trial, the People played the video and relied on Kilburn to provide lay, non-eyewitness

identification testimony that he believed Mosley was the shooter in the video.[FN1] Kilburn
first testified as to his familiarity with Mosley during voir dire, out of the presence of the jury.
Kilburn, a homicide detective, explained that he met Mosley on January 5, 2016, when

Mosley was brought into the precinct as a suspect in a different crime.[FN2]

Kilburn thus estimated that by the time of the trial for the instant offense in February
2018, he had known Mosley for a{**41 NY3d at 644} year to a year and a half. When asked
to describe his interactions with Mosley, Kilburn said he had "sat in rooms with Mr. Mosley,"
"walked side by side with Mr. Mosley," and "had the occasion to speak with him," as well as
having viewed both police-related and Facebook photos of Mosley. He estimated he had been
in the same room as Mosley on "a number" of occasions, but gave only one specific date—
January 5, 2016, the first date he could recall seeing Mosley face-to-face. He could not ever
recall having "street interactions" with Mosley. He also specified that at the time the assistant
district attorney asked him if he could identify the shooter in the surveillance video in July
2016, he knew that Mosley had been arrested on a warrant for a "shots fired and weapons
charge."

The judge concluded that Kilburn had "an extensive basis of knowledge" to identify
Mosley in the video. To avoid airing prejudicial information about other police interactions



before the jury, the judge instructed Kilburn to avoid mentioning the unrelated criminal
investigation for which he had arrested Mosley.

Kilburn accordingly told the jury that he met Mosley about seven months after the video
was captured during his routine "canvassing" of the Syracuse neighborhood where the
shooting occurred, had known him for about a year and a half, and that he had "interacted"
with Mosley, "walked" with him, and spoken with him on a "couple" of occasions. He
testified that he was familiar with Mosley's "body language," "body type," and "build." He
then viewed the video and identified the shooter as Mosley. He explained that though he did
not know Mosley at the time of the shooting and did not know what Mosley had been wearing
that day, he based his identification on his interactions with Mosley, his "build," the "shape of
his nose," and "on previously viewing the video and being able to zoom in and stuff." Though
he referenced Mosley's nose, he conceded when shown screenshots of the video "the face is a
blur" and there was no nose apparent at all. Kilburn also opined that Mosley's appearance had
not changed, and that Mosley "as he sits there now is the same as when I first encountered
him, which is the same as he appears in that video."

During deliberations, the jury requested to see the video again and a readback of
Kilburn's testimony. They also requested—and were denied—a magnifying glass with which
to view the video. The jury ultimately convicted Mosley of two counts of criminal possession
of a weapon in the second degree{**41 NY3d at 645} (Penal Law § 265.03 [1] [b]; [3]) and
reckless endangerment in the first degree (id. § 120.25).

Mosley argues that the trial court abused its discretion in admitting Kilburn's testimony.
The Appellate Division (with two Justices dissenting) rejected this contention, holding that
the People demonstrated Kilburn was more likely than the jury to correctly identify Mosley in
the video. Because the People failed to establish that Kilburn's testimony would aid the jury in
making an independent assessment regarding whether the person in the video was Mosley, we
reverse.

II.
[*3]

We have twice before considered the admission of lay non-eyewitness identification
testimony: in People v Russell (79 NY2d 1024 [1992]), and in People v Sanchez (21 NY3d
216, 225 [2013]). In Russell, the trial court allowed four lay witnesses—the defendant's

https://www.nycourts.gov/reporter/3dseries/2013/2013_03933.htm
https://www.nycourts.gov/reporter/3dseries/2013/2013_03933.htm
https://www.nycourts.gov/reporter/3dseries/2013/2013_03933.htm


roommate, his roommate's mother, his landlord, and a friend—to identify the defendant as the
person caught in surveillance photographs committing a bank robbery (People v Russell, 165
AD2d 327, 329 [2d Dept 1991], affd 79 NY2d 1024). The People presented evidence that the
defendant had disguised himself by growing an "uncharacteristic" beard that he sported
during the robbery, and that he changed his appearance afterward by shaving it (id.). Stressing
two considerations—the "personal knowledge" that the witnesses had "of defendant's
appearance as of the time when the photographs were taken," as well as the fact that
defendant had made the jury's task "more onerous" by creating impediments to identification
(Russell, 79 NY2d at 1025)—we held that the identification testimony was properly admitted.
In reaching this conclusion, we referenced two federal cases, United States v Robinson (804
F2d 280, 282 [4th Cir 1986]) and United States v Farnsworth (729 F2d 1158, 1160 [8th Cir
1984]). Both of these cases construed rule 701 of the Federal Rules of Evidence (lay opinion
testimony) and focused on the two inquiries underpinning our conclusion in Russell: the
extent of the witnesses' familiarity with the defendant, and whether the defendant had made
the jury's job harder through use of a disguise or change in appearance. Similarly, in Sanchez
we concluded that the admission of lay non-eyewitness testimony was proper because the
proffered testimony was from two detectives who had known the defendant "from prior
occasions" (People v Sanchez, 95 AD3d 241, 249 [2012], affd{**41 NY3d at 646} 21 NY3d
216), and it was "undisputed" that the defendant's appearance had changed between the crime
and the trial (Sanchez, 21 NY3d at 225).

Due to the widespread deployment of surveillance in public spaces and the ubiquity of
private cameras and video recording devices, lay opinion identification testimony has become
an increasingly common form of evidence (see George Bach, Moderating the Use of Lay
Opinion Identification Testimony Related to Surveillance Video, 47 Fla St Univ L Rev 445,
447 n 5 [2020] [tracking the multifold increase in the annual average of state cases discussing
lay opinion identification testimony related to surveillance video since 2010]; Bennett Capers,
Crime, Surveillance, and Communities, 40 Fordham Urb LJ 959, 961-962 [2013] [tracking

the expansion of surveillance technology in New York City]).[FN3] Correspondingly, lay
opinion identification testimony and the issues surrounding its admissibility have garnered
increased attention from courts around the country (see e.g. State v Gore, 342 Conn 129, 269
A3d 1 [2022]; State v Sanchez, 247 NJ 450, 255 A3d 1118 [2021]; Glenn v State, 302 Ga 276,

https://www.nycourts.gov/reporter/3dseries/2012/2012_02616.htm
https://www.nycourts.gov/reporter/3dseries/2012/2012_02616.htm


806 SE2d 564 [2017]; Lenoir v State, 2016-KA-00226-SCT, 222 So3d 273 [Miss 2017];

People v Thompson, 2016 IL 118667, 49 NE3d 393 [2016]).[FN4]

We first note that, despite the increasing prevalence of lay non-eyewitness identification
testimony, its use presents several challenges. Courts have historically been wary of lay
opinion testimony, which may "usurp the fact-finding function of the jury" (United States v
Garcia, 413 F3d 201, 210-211 [2d Cir 2005]). Although use of such testimony may be
warranted{**41 NY3d at 647} in certain circumstances, courts must be vigilant that the
testimony does not unnecessarily invade the jury's role (see United States v LaPierre, 998 F2d
1460, 1465 [9th Cir 1993] [though [*4]"sometimes permissible," the lay witness identification
"ran the risk of invading the province of the jury"]; see also Kulak v Nationwide Mut. Ins.
Co., 40 NY2d 140, 148 [1976] [in the context of expert testimony, noting testimony that
"intrude(s) on the province of the jury to draw inferences and conclusions" is "improper"
absent jury handicap]). Trial testimony by a law enforcement officer may pose additional
concerns by drawing attention to a defendant's prior interactions with the police, and efforts to
mitigate any prejudice by omitting reference to a law enforcement officer's occupation or
providing a cryptic basis for familiarity may constrain the opportunity for vigorous cross-
examination (see Russell, 165 AD2d at 335; see also United States v Walker, 974 F3d 193,
206 [2d Cir 2020]; United States v Pierce, 136 F3d 770, 776 [11th Cir 1998]; United States v
Calhoun, 544 F2d 291, 295 [6th Cir 1976]).

[1] Whether the probative value of such identification testimony outweighs these
drawbacks is a decision committed to the sound discretion of the trial court, and reviewable
by this Court for abuse of discretion. As we held in Russell, the relevant question is whether
the proffered testimony "serve[s] to aid the jury in making an independent assessment
regarding whether the [person in the surveillance footage] was indeed the defendant" (79
NY2d at 1025). To answer in the affirmative, there must be "some basis for concluding that
the witness is more likely to correctly identify the defendant from the photograph [or video]
than is the jury" (Farnsworth, 729 F2d at 1160; see also Russell, 165 AD2d at 333).

We did not elaborate on the contours of this inquiry in Russell or Sanchez. Most other
jurisdictions that have considered the question apply a totality of the circumstances test
considering whether the witness is familiar enough with the defendant that it is reasonable to
believe their testimony would be helpful and reliable, and whether there is reason to believe



the jury might require that assistance (see e.g. Gore, 342 Conn at 150-151, 269 A3d at 14
[surveying cases]). Our review of these cases, as well as the cases arising in the Appellate
Divisions, indicates that the issue of lay non-eyewitness identification testimony arises in a
variety of circumstances and often requires courts to make fact-intensive determinations.
Accordingly,{**41 NY3d at 648} we too adopt a totality of the circumstances test, which
preserves the discretion of the trial court—the court that, being closest to the facts of the case,

is in the best position to make these evidentiary decisions.[FN5] We note that this standard is
fully consistent with our reasoning in Russell and Sanchez and the underlying Appellate
Division opinions that we affirmed in those decisions.

First, the court must determine whether "the witness has had sufficient contact with the
defendant to achieve a level of familiarity that renders the lay opinion helpful" (United States
v Fulton, 837 F3d 281, 297-298 [3d Cir 2016], citing United States v Beck, 418 F3d 1008,
1014 [9th Cir 2005]). "If the witness lacks such familiarity, it is the province of the jury to
draw [its] own conclusions regarding the identity of the person depicted without the witness's
assistance" (Commonwealth v Vacher, 469 Mass 425, 441, 14 NE3d 264, 279 [2014]), and
that is the end of the inquiry.

In making this assessment, courts may consider the witness's general level of familiarity
with the defendant's appearance (Russell, 165 AD2d at 329; see also Gore, 342 Conn at 151,
269 A3d at 14; Thompson, 2016 IL 118667, ¶ 44, 49 NE3d at 403-404; United States v Dixon,
413 F3d 540, 545 [6th Cir 2005]; Pierce, 136 F3d at 774; Robinson, 804 F2d at 282), and
whether the witness's familiarity spanned an extended period of time and variety of
circumstances (Russell, 165 AD2d at 329; see also Gore, 342 Conn at 152, 269 A3d at 14-15;
Sanchez, 247 NJ at 470-471, 255 A3d at 1129; Walker, 974 F3d at 205; Beck, 418 F3d at
1015; Pierce, 136 F3d at 774). Courts may also take into account whether the witness was
familiar with the defendant's appearance at the time the surveillance [*5]footage was taken
(Russell, 165 AD2d at 329, 336; see also{**41 NY3d at 649} Gore, 342 Conn at 151, 269 A3d
at 14; Thompson, 2016 IL 118667, ¶ 46, 49 NE3d at 404; Sanchez, 247 NJ at 472, 255 A3d at
1130; Walker, 974 F3d at 205; Beck, 418 F3d at 1015; Farnsworth, 729 F2d at 1160). Also
relevant is the witness's familiarity with the defendant's customary manner of dress or
clothing on the day of the surveillance footage (Russell, 165 AD2d at 329; see also Gore, 342
Conn at 151, 269 A3d at 14; Thompson, 2016 IL 118667, ¶ 46, 49 NE3d at 404; Beck, 418
F3d at 1015; Dixon, 413 F3d at 545; United States v Jackman, 48 F3d 1, 5 [1st Cir 1995]).



Along similar lines, courts should also consider whether the witness references a specific trait
the defendant has (such as a distinctive gait, scar, or tattoo), and importantly, whether they
identify that trait in the surveillance footage (United States v Williams, 396 Fed Appx 516,

517 [10th Cir 2010] [identification based on "style of walk"]).[FN6]

The second consideration is whether the jury needs the witness's assistance (see e.g.
Fulton, 837 F3d at 297; Vacher, 469 Mass at 442, 14 NE3d at 279). Here, courts should
consider whether the defendant's appearance changed between the time of the surveillance
footage and the trial or whether the defendant disguised himself in the surveillance footage
(see Russell, 165 AD2d at 329 [defendant sported "an uncharacteristic growth of facial hair"
the day of the crime and shaved immediately after]; see also Gore, 342 Conn at 151, 269 A3d
at 14; Sanchez, 247 NJ at 472, 255 A3d at 1130; Thompson, 2016 IL 118667, ¶ 47, 49 NE3d
at 404; Beck, 418 F3d at 1015; Dixon, 413 F3d at 545; United States v White, 639 F3d 331,
336 [7th Cir 2011]; Jackman, 48 F3d at 5; Farnsworth, 729 F2d at 1160). In addition, courts
may consider the quality of the surveillance footage and the extent to which the subject is
clearly captured in the frame (see e.g. Gore, 342 Conn at 151, 269 A3d at 14; Thompson,
2016 IL 118667, ¶ 48, 49 NE3d at 404-405; White, 639 F3d at 336; Dixon, 413 F3d at 545;
Jackman, 48 F3d at 5). Where an image is clear enough—that is, not so crystal clear that the
jury could identify a person as capably as any witness, and not so obscure that no witness
could readily identify the individual—this factor may weigh in favor of admission (see{**41
NY3d at 650} e.g. Gore, 342 Conn at 164-165, 269 A3d at 22, quoting Jackman, 48 F3d at 5;

Sanchez, 247 NJ at 473, 255 A3d at 1130-1131; Fulton, 837 F3d at 298).[FN7]

Finally, we note that before admitting lay non-eyewitness identification testimony, a
court should inquire as to the basis of the witness's familiarity outside the presence of the jury
in a separate hearing or voir dire, as the court properly did here. The party offering the witness
—in most cases the People—bears the burden of establishing that their testimony would both
be helpful and necessary. We note, however, that it is incumbent on both parties to create a
thorough record to aid the court in its determination and to allow for meaningful appellate
review. Additionally, as a best practice, it would be appropriate for the trial court to provide
cautionary jury instructions, both at the time of the testimony and during the final charge,
explaining to the jury that lay non-eyewitness identification testimony is mere opinion
testimony that they may choose to accept or reject, and reminding the jurors that because they
are the finders of fact, it is their opinion as to whether the defendant is depicted in the



surveillance footage that matters (see Sanchez, 21 NY3d at 225 [noting that "the trial court
issued appropriate limiting instructions to the jury"]; People v Lee, 214 AD3d 457, 458 [1st
Dept 2023] [noting court's "repeated instructions reminding the jury that it was its function to
determine who was depicted on the video"]; People v Laroc, 203 AD3d 1176, 1177 [2d Dept
2022] ["appropriate limiting instructions" given both during testimony and the court's final
charge]).

[*6]III.

[2] We now turn to the case at hand and conclude that it was an abuse of discretion to
admit Kilburn's testimony.

First, the People did not establish that Kilburn was sufficiently familiar with Mosley to
render his identification helpful to the jury. When addressing this issue during voir dire,{**41
NY3d at 651} Kilburn testified only that he had "sat in rooms with Mr. Mosley," "walked side
by side with Mr. Mosley," and "had the occasion to speak with him." Though Kilburn
represented that he had interacted with Mosley "a number" of times, he failed to specify how
many times, for how long, or what the nature of those interactions were. Indeed, it is unclear
from the record whether Kilburn interacted with Mosley on more than one day (see People v
Mosley, 200 AD3d 1658, 1661 [2021, Whalen, P.J. & Lindley, J., dissenting] [characterizing
Kilburn as having recalled "only a single day on which these interactions took place"]).
Though Kilburn also referenced looking at photographs of Mosley, this is not a proper basis
for familiarity (see Pierce, 136 F3d at 774; see also Sanchez, 247 NJ at 471-472, 255 A3d at
1130; LaPierre, 998 F2d at 1465). Far from having interactions with Mosley in a variety of
circumstances, Kilburn testified that he had never had "street" interactions with Mosley, and it
is unclear whether he ever interacted with Mosley outside of the police station. Kilburn was
not familiar with Mosley's appearance at the time the shooting occurred; he did not meet him
until seven months later. Nor did Kilburn know what Mosley was wearing on the day of the
shooting.

Moreover, Kilburn did not connect any distinctive traits of Mosley's to the person
depicted in the surveillance photo. Before the jury, Kilburn stated that he was familiar with
Mosley's "build," "body language," "body type," and the "shape of his nose." Contrary to best
practice, though, the People did not elicit these grounds for familiarity before the judge when
laying the foundation for the admission of Kilburn's testimony, which would have avoided

https://www.nycourts.gov/reporter/3dseries/2023/2023_01239.htm
https://www.nycourts.gov/reporter/3dseries/2023/2023_01239.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_02133.htm
https://www.nycourts.gov/reporter/3dseries/2022/2022_02133.htm
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potential prejudice and allowed for robust cross-examination on that foundation. Even aside
from this point, the assertions fail to support the utility of Kilburn's testimony. Kilburn did not
specify what is unique about any of Mosley's features, or connect those features to his
identification of the image in the video. Indeed, when asked to look at a screenshot of the
video, Kilburn acknowledged that due to the poor quality, there was no nose apparent on the
captured face at all.

Second, the People failed to demonstrate that the jury needed Kilburn's help. The shooter
in the video did not wear a disguise, and there is no indication that Mosley's appearance
changed. If, as Kilburn testified, Mosley "as he sits there now . . . is the same as he appears
in that video," there was no reason to think that the jury would not be equally well positioned
to identify{**41 NY3d at 652} the defendant based on his appearance in the courtroom. As
for the surveillance footage, the testimony tends to suggest that the quality of the video here
would make it difficult for anybody to reliably identify the subject. Kilburn testified that stills
of the video were so blurry that it was impossible to make out a face, and that his
identification was based on being able to "zoom in" and view the video multiple times—
which, rather than establishing that he was better equipped to identify the defendant in the
surveillance footage than the jury, demonstrated that his identification was largely based on
exactly the same evidence that the jury had before it. In short, there was no basis to conclude,
based on the totality of the circumstances here, that Kilburn would be more likely to correctly

identify the defendant from the video than the jury.[FN8]

The admission of Kilburn's testimony in this case illustrates the challenges of cross-
examination inherent in lay opinion identification testimony from law enforcement. For
example, during voir dire, Kilburn testified that he could not recall ever having "street
interactions" with Mosley. Yet to avoid prejudicing Mosley at trial, at the judge's instruction,
Kilburn told the jury that he knew Mosley from "canvassing" in the area around where the
shooting took place. Not only did this statement overstate Kilburn's familiarity with Mosley
by implying that he had interacted with Mosley in more natural settings, but the defense was
unable to thoroughly cross-examine Kilburn about this aspect of his familiarity. As other
courts have acknowledged, "the choice between full cross-examination and possibly revealing
the defendant's criminal history is a difficult one" (Farnsworth, 729 F2d at 1162), and so we
too "caution trial courts to admit this kind of identification testimony only in limited and
necessary circumstances with all [*7]appropriate safeguards" (Pierce, 136 F3d at 776; see



also Russell, 165 AD2d at 334-335; United States v Butcher, 557 F2d 666, 670 [9th Cir
1977]).

[3] Finally, the error in admitting Kilburn's identification was not harmless. We start by
asking whether "the evidence is overwhelming in the first instance," because "unless the proof
{**41 NY3d at 653}of the defendant's guilt, without reference to the error, is overwhelming,
there is no occasion for consideration of any doctrine of harmless error" (People v Mairena,
34 NY3d 473, 484-485 [2019] [internal quotation marks omitted], quoting People v
Crimmins, 36 NY2d 230, 241 [1975]). Here, the evidence is far from overwhelming: The only
evidence tying Mosley to the crime was the low-quality video and Kilburn's identification
testimony (see People v Mosley, 200 AD3d 1658 [2021, Whalen, P.J. & Lindley, J.,
dissenting]). Without Kilburn's testimony, the People presented no more evidence than they
did in their first indictment, which was dismissed for insufficient evidence. The error thus
cannot be deemed harmless and requires reversal for a new trial.

Accordingly, the Appellate Division order should be reversed and a new trial ordered.

Rivera, J. (concurring).

Video surveillance recordings are regularly proffered in criminal cases to establish a
defendant's guilt. Clear images of the perpetrator of course aid the trier of fact because, where
identity is at issue, such images may be compared with the defendant in court. That was not
the case in this appeal, where it is undisputed the video was low-quality. Indeed, nothing
connected defendant to the crimes charged except the testimony of a police officer who had
no personal knowledge of the crime or defendant's guilt, but who identified defendant as the
person shown in a blurry video image shooting at a van. I concur with the majority that this
testimony did not aid the jury in determining whether defendant was the shooter in the video,
that admission of this testimony was not harmless error and that the Appellate Division should
be reversed and a new trial ordered (see majority op at 642-643, 652-653). I also agree with
much of the majority's analysis of the challenges and dangers that noneyewitness testimony
poses, especially where, as here, the witness is a law enforcement official (id. at 646-647).
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However, I do not adopt the majority's totality of the circumstances test because it partially
relies on irrelevant and subjective factors which may hinder the truth-seeking process.

Therefore, I write separately to suggest a better approach consistent with the notion that
a video is of no assistance in the truth-seeking process where the image is of such poor quality
that the trier of fact cannot discern the perpetrator's physical characteristics. First, such videos
are inadmissible for identification purposes as a matter of law. Second, where the{**41 NY3d
at 654} video quality supports its admissibility, the trial court still must impose strict
limitations on noneyewitness opinion testimony describing the video to ensure that the trier of
fact independently determines whether the video depicts the defendant. Such opinion
testimony is inadmissible when: (1) the image is clear enough for the trier of fact to compare
with their own observations of the defendant at trial; and (2) the defendant has not changed or
disguised their appearance to avoid the comparison. However, a noneyewitness may provide
testimony [*8]connecting the defendant to the image in the video only when the witness has
personal knowledge of a unique feature of the defendant's appearance that is not obvious in
court but which the witness can point to in the video.

* * *

To be admitted, evidence must be relevant, and it must be more probative than
prejudicial (People v Telfair, 41 NY3d 107, 114 [2023], citing People v Ely, 68 NY2d 520,
529 [1986]). Because the trier of fact is solely charged with determining a defendant's guilt,
evidence must assist the jury in its deliberative process (People v Russell, 79 NY2d 1024,
1025 [1992]; People v Huertas, 75 NY2d 487, 493 [1990]). Thus, where a photograph or
video is of such poor quality that the images are blurry and indecipherable, a court should not
allow admission for identification purposes even if the photo or video may be helpful to the

jurors' understanding of the scene or the surrounding events of the crime.[FN*] The majority
apparently would allow testimony in those cases where a blurry, nondescript image is used for
identification (see majority op at 649-650). I cannot agree because its totality-of-the-
circumstances approach increases the risk of misidentification by increasing the risk that a
jury will simply defer to the prosecution's suggestions that the image is that of the defendant.

When a court permits the use of a photo or video to identify the defendant as the
perpetrator, a person who did not witness the crime is in almost all cases similarly situated to
members of the jury in observing that evidence and determining what it depicts. The person's
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familiarity with the defendant's appearance is irrelevant since the video and photo "speak for
itself" and the jury can simply turn to the defense table a few feet away and compare the
image to the defendant.{**41 NY3d at 655}

There are two narrow exceptions. Such testimony is admissible where the defendant's
appearance has changed between the time of the crime and the time of trial, such as in
Russell, where defendant shaved his beard immediately after the crime (79 NY2d at 1025).
The testimony is also permissible where the defendant has some defining feature either in
appearance or gait that is not visible to the jury—such as, for example, a limp, or a distinctive
item of clothing gifted to defendant by the non-percipient witness (People v Rivera, 170
AD3d 566, 567 [1st Dept 2019] [defendant changed his appearance and non-percipient
witnesses "recognize(d) defendant's mannerisms and peculiar way of walking"]). In such
cases, the noneyewitness must point to this defining characteristic in the video so that the jury
can then decide what weight to give this testimony. To the extent the majority relies on these
cases to support its proposed balancing test, these citations are inapt and should be limited to
cases involving a change in a defendant's appearance.

For example, if the witness observed unique physical features of the defendant before
and close in time to the crime, such as a distinctive bone structure, hair and eye coloring,
facial hair, and tattoos which have changed over time, or which appear altered or intentionally
masked in the footage to avoid detection, then the witness can testify to the defendant's
appearance at the time of the offense even if it differs from their appearance at trial. Or, if the
video showed the perpetrator had a particular gait, the witness could testify they had observed
the defendant walk in the same unique manner. Also, if the image in the video shows the
perpetrator wearing particular clothing known by the witness to have been worn by the
defendant—such as a sweater knitted by the witness and which they gave to the defendant—
then they can testify that the clothing in the video worn by the perpetrator is the same one
they have observed defendant wear in the past. By contrast, a person cannot testify that, in
their opinion, a blurry video depicts the defendant based on nothing more than their memory
of having observed the defendant at some prior point in time and comparing that memory to
the video image and the defendant's appearance in court. That is true regardless of their
relationship and interaction with the defendant. To the extent the majority leans into this
"factor," I disagree that the continuum of familiarity is particularly relevant (see majority op
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648). Such a witness provides no additional information to jurors who can{**41 NY3d at
656} compare the video to their own in-court observations of the defendant.

When the testimony comes from a police detective, as here, their status as a law
enforcement official creates an even greater risk of unduly influencing the jurors. Data shows
that most jurors in criminal cases believe police testimony (Vida B. Johnson, Bias in Blue:
Instructing Jurors to Consider the Testimony of Police Officer Witnesses with Caution, 44
Pepp L Rev 245, 296 [2017]). The jury may believe that the officer's investigative training
means [*9]they have perceptive abilities superior to those of the average person. "Jurors are
likely to recognize law enforcement officers' enhanced perception in discerning criminal
behavior, and may therefore tend to defer to officers' opinions as to the defendant's criminal
activity" (Deon J. Nossel, Note, The Admissibility of Ultimate Issue Expert Testimony by Law
Enforcement Officers in Criminal Trials, 93 Colum L Rev 231, 246 [1993]). The jury may
also speculate that an officer observed the defendant on prior occasions as part of the officer's
law enforcement duties. "[T]he jury may infer that the officer has special knowledge about the
defendant" and, "[a]s a number of courts have acknowledged, the jury may be led to believe
that the officer's testimony is supported by information known to the officer but not presented
to the jury. The jury may therefore tend to give more credence to the testimony than is
warranted" (Nossel at 245). In other words, the jury may assume that the police official has
access to information suggestive of the defendant's guilt.

Non-percipient witness testimony from law enforcement also adversely impacts the
defendant's right to present a defense (see Crane v Kentucky, 476 US 683, 690 [1986]). As
here, a defendant's cross-examination of the witness is limited and thus a defendant cannot
fully explore weaknesses in the identification. Unlike with other non-percipient witnesses, the
"cross-examination might be unfairly limited, for example, by the nature of the relationship
between a criminal defendant and a law enforcement witness. In this context, the defense
attorney's decision not to cross-examine fully is not a tactical choice; rather, it is the only
choice—tantamount to no choice" (George Bach, Moderating the Use of Lay Opinion
Identification Testimony Related to Surveillance Video, 47 Fla St Univ L Rev 445, 467 [2020]
[emphasis omitted]). The Sixth Circuit's observations in United States v Calhoun aptly
describe the problem: "The main defect in permitting [defendant's parole officer] {**41 NY3d
at 657}to testify was that his broad assertion could not be tempered or probed by cross-



examination. The defendant could not explore the possible motives his parole officer might
harbor in positively identifying him as the robber" (544 F2d 291, 295 [6th Cir 1976]).

Non-percipient identifications of defendants in low-quality video or photo evidence,
absent particularized identifying evidence, also increase the risk of mistaken identification.
When videos are of poor quality, non-percipient witness identification "surreptitiously tends
to bolster the video itself. A grainy, pixelated, or otherwise poor video might be of little help
at all to a jury, but adding the lay witness may have the effect of encouraging jurors to see
more in the video than they really can" (Bach, 47 Fla St Univ L Rev at 459).
"Misidentification results in more wrongful convictions than all other causes combined,
which corresponds with studies showing juries believe the witness making an identification
up to eighty percent of the time, regardless if correct" (Dakota Kann, Note, Admissibility of
First Time in-Court Eyewitness Identifications: An Argument for Additional Due Process
Protections in New York, 39 Cardozo L Rev 1457, 1464-1465 [2018]). The potential risk is
greater in cases of cross-racial identification (People v Boone, 30 NY3d 521, 528 [2017]
["Social scientists have found that the likelihood of misidentification is higher when an
identification is cross-racial" and a meta-analysis of studies of the phenomenon found that
individuals were "1.56 times more likely to falsely identify" individuals in cross-racial
identifications], citing Christian A. Meissner & John C. Brigham, Thirty Years of
Investigating the Other-Race Effect in Memory for Faces: A Meta-Analytic Review, 7 Psych,
Pub Poly & L 3, 15 [2001]).

These concerns are not limited to photographs and videos. Advancements in new
technologies like facial recognition software to assist in identification of perpetrators of crime
may increase the risk of misidentifications and wrongful convictions (see e.g. Aziz Z. Huq,
Racial Equity in Algorithmic Criminal Justice, 68 Duke LJ 1043, 1079 [2019] [citing studies
that show facial recognition technology varied in its accuracy based on the identity of
subjects, including being less accurate in identifying Black people, women, and younger
people]; Dorothy E. Roberts, Digitizing the Carceral State, 132 Harv L Rev 1695, 1718
[2019] [reviewing Virginia Eubanks, Automating Inequality: How High-Tech Tools Profile,
Police, and Punish the Poor{**41 NY3d at 658} (2018)] ["A comprehensive investigation of
police department facial recognition . . . found that the databases likely contain a
disproportionate number of images of (B)lack people and that the software may be especially
inaccurate in recognizing (B)lack people's faces"], citing Clare Garvie et al., Center on

https://www.nycourts.gov/reporter/3dseries/2017/2017_08713.htm
https://www.nycourts.gov/reporter/3dseries/2017/2017_08713.htm


Privacy & Technology at Georgetown Law, The Perpetual Line-Up: Unregulated Police Face
Recognition in America [2016]).

Here, applying the approach I have described, while the video may have provided the
jury with some understanding of how the underlying events unfolded, it should not have been
admitted for purposes of identifying the defendant as the shooter because of its low quality.
The perpetrator's face is not clearly visible in the grainy video, and the image does not depict
any unique physical features which the jury could compare to their observations of defendant
at trial. Compounding the error, once the court permitted the video to be played for the jury,
the court allowed the prosecution to bolster this low-quality video evidence with opinion
testimony of a non-percipient, police detective witness that the indecipherable image shows
defendant. There was no evidence defendant altered or masked [*10]his appearance to avoid
identification, and the witness did not testify that he had personal knowledge of any unique
characteristic of defendant that he could point to in the video which the jury could not observe
in the courtroom.

Moreover, the facts of this case demonstrate how non-percipient identification by law
enforcement substantially increases the risk of a wrongful conviction. The first grand jury
indictment was dismissed for legally insufficient evidence. A few days before the second
grand jury, the prosecutor asked the detective to look at the video to support making an
identification. There was nothing entered into evidence to indicate that the identification
procedures were non-suggestive. The detective's identification of defendant, at the request of
the prosecution, transformed this case from being legally insufficient to indict as a matter of
law into a conviction, based solely on the officer's opinion that he could clearly see defendant
in a blurry, low-quality video image, when that was not possible with the naked eye. Indeed,
the jury requested and was denied a magnifying glass to view that same image. Whether the
video depicts defendant as a matter of fact was solely within the province of the jury to decide
and the officer's lay opinion did not aid in that determination.{**41 NY3d at 659}

Chief Judge Wilson and Judges Garcia, Singas, Cannataro and Barros[FN*] concur. Judge
Rivera concurs in result in an opinion. Judge Troutman took no part.

Order reversed and a new trial ordered.



Footnotes

Footnote 1:The concurrence suggests that the video should not have been admitted for the
purpose of identifying the defendant at all (see concurring op at 653, 658). Before us, the
defendant challenges only the admission of Kilburn's lay non-eyewitness identification
testimony, not the admission of the video itself.

Footnote 2:Mosley was tried separately for the crimes related to that investigation, and they
are not at issue here (see People v Mosley, 200 AD3d 1664 [4th Dept 2021]).

Footnote 3:To the extent the concurrence raises concerns about the impact of facial
recognition software (see concurring op at 657-658), they are not before us in this case.

Footnote 4:Likewise, the issue has come up with increasing frequency in New York courts
(see People v Castro, 207 AD3d 1027, 1028-1029 [4th Dept 2022]; People v Angulo, 201
AD3d 477, 478 [1st Dept 2022]; People v Griffin, 203 AD3d 1608, 1612 [4th Dept 2022];
People v Harlow, 195 AD3d 1505, 1507 [4th Dept 2021]; People v Challenger, 200 AD3d
500, 500-501 [1st Dept 2021]; People v Trowell, 172 AD3d 1112, 1113 [2d Dept 2019];
People v Graham, 174 AD3d 1486, 1487-1488 [4th Dept 2019]; People v Pinkston, 169
AD3d 520, 521 [1st Dept 2019]; People v Rivera, 170 AD3d 566, 567 [1st Dept 2019];
People v Gambale, 158 AD3d 1051, 1053 [4th Dept 2018]; People v Jones, 161 AD3d 1103,
1103 [2d Dept 2018]; People v Reddick, 164 AD3d 526, 527 [2d Dept 2018]; People v Boyd,
151 AD3d 641, 641 [1st Dept 2017]; People v Franzese, 154 AD3d 706, 707 [2d Dept 2017];
People v Thomas, 139 AD3d 764, 765 [2d Dept 2016]; People v Myrick, 135 AD3d 1069,
1074 [3d Dept 2016]; People v Montanez, 135 AD3d 528, 528 [1st Dept 2016]; People v
Brown, 145 AD3d 1549, 1549 [4th Dept 2016]).

Footnote 5:To the extent the concurrence would adopt bright-line rules, we are not persuaded
they would be administrable. For example, the concurrence seems to suggest that the
defendant must have affirmatively altered their appearance for the purpose of obscuring their
identity (see concurring op at 655). This standard would require a court to assess why, for
example, a person might have worn a "bulky winter jacket" in December in Boston (see e.g.
United States v Jackman, 48 F3d 1, 2 [1st Cir 1995]) or gained weight over a span of years
(see Sanchez, 95 AD3d at 249-250). And if the defendant's intent is the touchstone, it is not
clear why the concurrence would nonetheless allow testimony where the defendant has some
distinguishing feature not apparent in court, e.g., "a limp, or a distinctive item of clothing"
(concurring op at 655). We do not dispute that these factors are key considerations, but we
decline to limit courts' consideration of other factors that may bear on whether the testimony
would be helpful to the jury.

Footnote 6: The concurrence finds prior familiarity irrelevant (see concurring op at 655). Not
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only is this proposition unsupported as a matter of law (see e.g. Russell, 79 NY2d at 1025
[considering familiarity]; see also Gore, 342 Conn at 150, 152-154, 269 A3d at 13-16
[surveying cases]), it misapprehends our analysis. Unless a proffered witness is sufficiently
familiar with the defendant, then their testimony could have no probative value.

Footnote 7: The concurrence suggests that our recognition of this factor "would allow
testimony in those cases where a blurry, nondescript image is used for identification" (see
concurring op at 654). When a video is "blurry," "nondescript," and "indecipherable," as the
concurrence puts it, we agree this would counsel against admission of the testimony. But we
also recognize that at the opposite end of the spectrum, where the video is crystal clear, it will
likely speak for itself, and admission of non-eyewitness testimony would improperly intrude
on the fact-finder's province.

Footnote 8: Defendant argues that the trial court additionally erred in failing to specifically
instruct the jury that they are the exclusive finders of fact, and that they were free to reject
Kilburn's testimony as mere opinion. Although such an instruction may be warranted where
lay non-eyewitness testimony is admitted (see Sanchez, 21 NY3d at 225), defendant failed to
request this instruction at trial.

Footnote *:For example, even a blurry photo or video may be sufficient to depict the location
of the victim and the shooter or whether others were present during the crime.

Footnote *:Designated pursuant to NY Constitution, article VI, § 2.
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Pritzker, J. Appeal from a judgment of the County Court of Broome County (Kevin P.
Dooley, J.), rendered October 26, 2021, upon a verdict convicting defendant of the crime of
burglary in the third degree.

Defendant was convicted, after a jury trial, of one count of burglary in the third degree
stemming from an incident wherein he unlawfully entered an apartment building in the City
of Binghamton, Broome County with the intent to commit a larceny. County Court sentenced
defendant, as a second felony offender, to a prison term of 31/2 to 7 years. Defendant appeals.

Defendant argues that the verdict is not supported by legally sufficient evidence and is
against the weight of the evidence because the People failed to provide sufficient evidence to
identify defendant beyond a reasonable doubt. As is relevant here, "[a] person is guilty of
burglary in the third degree when he [or she] knowingly enters or remains unlawfully in a
building with intent to commit a crime therein" (Penal Law § 140.20). "[A]s an implicit but
necessary element of each and every crime, the People must prove beyond a reasonable doubt
the identity of the defendant as the person who committed the crime" (People v Shabazz, 211
AD3d 1093, 1095 [3d Dept 2022] [internal quotation marks and citations omitted], lv denied
39 NY3d 1113 [2023]).
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The victim testified that on February 17, 2021, she received notifications that three
packages had been delivered to her apartment. However, when she returned home to the
apartment building that evening around 7:45 p.m., her packages were missing from the lobby.
She messaged the building manager to inform him of this. The building manager testified that
the main entrance to the building is the front door which features a "paddle latch" lock that
requires a metal key to unlock it. After he had received an email from the victim about her
missing packages, he went to the building to check to see if the front door was still working

and review the security footage. In reviewing the footage,[FN1] he observed that between 6:30
p.m. and 7:00 p.m., a male individual entered the front door, rummaged through the packages
stacked inside the foyer and put some packages in his backpack. The building manager also
observed that the individual used a knife to break the latch on the door to let himself in. He
could not identify the individual who took the packages but was able to determine that the
individual did not reside at the apartment building. An officer with the Binghamton Police
Department responded to the scene soon after and observed that the front door locking
mechanism, which required a key, was not properly functioning at the time because a screw
had been removed or damaged. She also observed scratches on the lock.

Jonathan Kellar, a police officer with the Binghamton Police Department, who was
familiar with defendant, testified that he reviewed the security footage from the apartment
building and recognized defendant, who has a "strong jawline," as the individual in [*2]the
video. Kellar also testified that he "could see [defendant's] face in this surveillance, also has
the same characteristics as far as height and weight, so [the officer] knew for a hundred
percent fact that it was [defendant]." A few weeks later, while sitting in his patrol car, Kellar
observed defendant walking down the street. Kellar reviewed the security footage again and
observed that defendant was "wearing a black leather jacket, gray hooded sweatshirt
underneath, and a black baseball hat, like a flat brim baseball hat with a yellow circular
sticker on the top of the brim," which matched the clothes that the individual was wearing in
the security footage. During a subsequent encounter with defendant, Kellar located a

pocketknife in defendant's pants pocket.[FN2]

"Based on the foregoing, when construing the evidence in the light most favorable to the
People as we must, a rational person could conclude that the [perpetrator's] identity was
sufficiently proven to be defendant" (People v Slivienski, 204 AD3d 1228, 1234 [3d Dept
2022] [citations omitted], lv denied 38 NY3d 1136 [2022]; accord People v Montgomery, 229
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AD3d 899, 903 [3d Dept 2024]; see People v Brown, 145 AD3d 1549, 1550 [4th Dept 2016],
lv denied 29 NY3d 947 [2017]; People v Williams, 46 AD3d 1024, 1026 [3d Dept 2007]).
Additionally, "[d]efendant's intent to commit a crime when he entered the building could also
readily be inferred by the circumstances of his entry and his actions once inside" (People v
Thomas, 203 AD3d 634, 635 [1st Dept 2022] [citation omitted], lv denied 38 NY3d 1136
[2022]; see People v Oliveras, 203 AD3d 1233, 1237-1238 [3d Dept 2022], lv denied 38
NY3d 1073 [2022]). "As to the weight of the evidence, although a different verdict would not
have been unreasonable, when viewing all of the evidence in a neutral light and deferring to
the jury's credibility determinations, we find that the weight of the credible evidence supports
the conclusion that defendant was the [perpetrator]" (People v Slivienski, 204 AD3d at 1235
[citations omitted]; see People v Kilgore, 218 AD3d 1054, 1056 [3d Dept 2023], lv denied 40
NY3d 1081 [2023]; People v Hines, 214 AD3d 1117, 1119 [3d Dept 2023], lv denied 39
NY3d 1155 [2023]).

Defendant also argues that County Court erred in declining to give a cross-racial
identification jury instruction based upon Kellar's identification testimony as requested. We
agree. As held by the Court of Appeals in People v Boone (30 NY3d 521 [2017]), "when
identification is an issue in a criminal case and the identifying witness and defendant appear
to be of different races, upon request, a party is entitled to a charge on cross-racial
identification" (id. at 526 [emphasis added]; see People v Watkins, — NY3d &mdash,
&mdash, 2024 NY Slip Op 02842, *4-5 [2024]). Here, at the close of proof, defendant
requested that the jury be given a cross-racial identification instruction pursuant to Boone.
County Court denied his request noting, among other things, that in [*3]the present case, the
identifying witness, Kellar, knew defendant. County Court, however, misinterpreted the
Boone standard and erred in denying defendant's request for a cross-racial identification jury
instruction upon defendant's request for same (30 NY3d at 535; see People v Watkins, —
NY3d at &mdash, 2024 NY Slip Op 02842, *4-5; People v Boyd, 184 AD3d 1151, 1153-1154
[4th Dept 2020]; People v Jiggetts, 168 AD3d 507, 508 [1st Dept 2019], lv denied 33 NY3d
977 [2019]; People v Bradley, 160 AD3d 760, 761-762 [2d Dept 2018], lv denied 31 NY3d
1115 [2018]; compare People v Bailey, 201 AD3d 601, 602 [1st Dept 2022], lv denied 38
NY3d 1069 [2022]).

We do not find the error to be harmless. "[U]nless the proof of . . . defendant's guilt,
without reference to the error, is overwhelming, there is no occasion for consideration of any
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doctrine of harmless error" (People v Crimmins, 36 NY2d 230, 241 [1975]; see People v
Mosley, 41 NY3d 640, 652-653 [2024]; People v Hansel, 200 AD3d 1327, 1331 [3d Dept
2021], lv denied 38 NY3d 927 [2022]). Here, without Kellar's identification testimony, the
jury would have been tasked with identifying defendant from fleeting glances of his face, or
at least the portion of his face able to be seen under his baseball hat, in the surveillance video.
In fact, as conceded by the People at oral argument, it was because defendant had "disquised
himself in a way" and was not looking at the camera that the jury may have needed some
assistance in identifying defendant and thus they sought to admit Kellar's identification
testimony. Although the People put in evidence that when defendant was arrested, weeks later,
he was wearing similar clothing and in possession of a similar knife, we find that the identity
evidence was not overwhelming (compare People v Boyd, 184 AD3d at 1153-1154; People v
Jiggetts, 168 AD3d at 508; People v Bradley, 160 AD3d at 762). As such, "the error thus
cannot be deemed harmless and requires reversal for a new trial" (People v Mosley, 41 NY3d
at 653; see also People v Crimmins, 36 NY2d at 241). In light of this determination,
defendant's remaining argument is rendered academic.

Egan Jr., J.P., Lynch, McShan and Powers, JJ., concur. Ordered that the judgment is
reversed, on the law, and matter remitted to the County Court of Broome County for a new
trial.

Footnotes

Footnote 1:The security footage was admitted into evidence.

Footnote 2:The black hat, pocketknife, gray hoodie and black leather jacket recovered from
defendant were entered into evidence as People's exhibits.
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HEADNOTES

Crimes - Burglary - Sufficiency and Weight of Evidence - Victim's Jail Cell
Qualified as Dwelling under Penal Law

Crimes - Appeal - Preservation of Issue for Review - Failure to Preserve Challenges
to Department of Corrections Witness's Testimony as Inadmissible Hearsay and
Admissibility of Documents as Business Records

Judgment, Supreme Court, New York County (Michele Rodney, J.), rendered February 6,
2020, convicting defendant, after a jury trial, of burglary in the first degree and assault in the
second degree (two counts), and sentencing him, as a second violent felony offender, to an
aggregate term of 21 years, unanimously affirmed.

https://www.courts.state.ny.us/reporter/


Defendant's conviction stems from a brutal assault inside the Manhattan Detention
Center (MDC) on September 11, 2018. Defendant and six other men broke into another man's
jail cell in an orchestrated attack, punching and kicking him in the head and leaving a shoe
print on his forehead. Defendant also slashed the victim across the face with a blade.
Defendant and his co-defendants, members of a gang themselves, appeared to believe the
victim was a member of a rival gang. The victim was treated for deep cuts to his left cheek,
another cut to the back of his neck, and bruising and swelling on multiple parts of his head.

The evidence presented against defendant at trial was overwhelming. The victim
unequivocally testified that he got a "clear" look at the man who slashed him, who he
identified as defendant. Moreover, although there were no surveillance cameras inside the
victim's cell, footage from cameras outside the cell captured defendant and the other men
forcing their way into the victim's cell, exiting the cell after the attack, and later congregating
in a different cell inside the facility. A gangs investigator with the Department of Corrections
(DOC), who was familiar with defendant and his co-defendants from his regular tours of the
facility, subsequently confirmed the identities of the perpetrators of the assault, including
defendant, using the footage, specifically snapshots of the video that had been zoomed in on
defendant's face, as well as "look-up" photographs taken of the men upon their entry into the
facility. Additionally, the victim testified that during the attack, he heard one of the men refer
to defendant by a specific nickname, and DOC records confirmed that defendant went by that
nickname.

The victim further testified that in the summer of 2019, the victim was housed with
defendant at another correctional facility, where the victim heard another inmate refer to
defendant by the same nickname. While housed together, defendant also passed the victim
notes asking him to prepare an affidavit stating that he had given defendant and the other men
involved in the attack permission to enter his cell. The victim then falsely wrote that
information in an affidavit so that defendant would "leave [him] alone."

Defendant's burglary conviction was supported by legally sufficient evidence (see People
v Denson, 26 NY3d 179, 188 [2015]; People v Danielson, 9 NY3d 342, 349 [2007]), and the
verdict was not against the weight of the evidence (see Danielson, 9 NY3d at 348; see also
People v Baque, 43 NY3d 26 [2024]). The victim's jail cell qualified as a dwelling under
Penal Law § 140.00 (3) (see People v Cummings, 16 NY3d 784, 785[*2] [2011], cert denied
565 US 682 [2011]). Although the victim lacked full control over access to his cell, he had
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some ability to restrict entry by other inmates, and the MDC rulebook, which was distributed
to all inmates, informed them that they were prohibited from entering each other's cells.

Defendant failed to preserve his claim that the People failed to prove that he remained
unlawfully in the victim's cell (see People v Hawkins, 11 NY3d 484, 492 [2008]), and we
decline to consider it in the interest of justice. As an alternative holding, we reject it on the
merits.

Defendant affirmatively waived and failed to preserve his claim that a DOC witness's
testimony about his nickname and gang membership was based on inadmissible hearsay, since
he "expressly agreed to the remedy fashioned by the court" and "implicitly abandoned any
prior objections" (People v Alvarez, 239 AD2d 263, 263 [1st Dept 1997], lv denied 90 NY2d
1009 [1997]). His failure to challenge the admissibility of DOC documents as business
records deprived the court of an opportunity to develop a full record (see People v McLean,
15 NY3d 117, 120-121 [2010]). We also decline to review it in the interest of justice. As an
alternative holding, we reject it on the merits. Even if the checklist used by DOC to assess
defendant as a gang member was "inadmissible hearsay material," the People's expert would
have been permitted to rely on the material as long as it was "accepted in [his] profession as
reliable in forming a professional opinion" and there was "evidence establishing the reliability
of the out-of-court material" (People v Ortega, 40 NY3d 463, 476 [2023]).

Defendant failed to preserve his claim that the court improperly admitted non-eyewitness
testimony identifying him in jail surveillance footage (People v Sanchez, 67 AD3d 491, 491
[1st Dept 2009]), and we decline to consider it in the interest of justice. As an alternative
holding, we reject it on the merits. The DOC gangs investigator "had sufficient contact with
. . . defendant" over an extended period of time "to achieve a level of familiarity that
render[ed] the lay opinion helpful," in identifying defendant in chaotic video footage of an
assault involving numerous people (People v Mosley, 41 NY3d 640, 648-649 [2024]; People
v Boyd, 151 AD3d 641, 641 [1st Dept 2017], lv denied 29 NY3d 1124 [2017]). Additionally,
the People's technologist testified only about editing surveillance footage in preparation for
trial by spotlighting defendant; he did not identify defendant in court, and his "testimony as a
whole made clear that he did not claim to recognize defendant in the video" (People v
Calderon, 171 AD3d 422, 423 [1st Dept 2019], lv denied 33 NY3d 1102 [2019]).
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Defendant failed to object to outbursts by a spectator and his codefendant at trial after
the jury read the verdict but before the jury was polled, rendering his claim that the court
should have issued a curative instruction unpreserved (see People v Nelson, 27 NY3d
361[*3], 367 [2016], cert denied 580 US 880 [2016]; People v Antomarchi, 261 AD2d 312
[1st Dept 1999]), and we decline to consider it in the interest of justice. As an alternative
holding, we reject it on the merits. The brief outburst posed minimal risk of prejudice, and a
curative instruction would have unnecessarily "highlight[ed] a brief instance of misconduct"
(Nelson, 27 NY3d at 369).

Insofar as harmless error analysis is applicable to any of the foregoing issues, we find
that any error was harmless (see People v Crimmins, 36 NY2d 230 [1975]).

Defendant failed to preserve his due process claim that the court incorrectly stated at
sentencing that he had testified, and that he had been disrespectful to the court while doing so
(see People v Hoover, 223 AD3d 415, 416 [1st Dept 2024]; see generally People v Outley, 80
NY2d 702, 712 [1993]).

We perceive no basis for reducing defendant's sentence.

We have considered defendant's remaining arguments and find them unavailing. Concur
—Moulton, J.P., Mendez, Rodriguez, Pitt-Burke, Rosado, JJ.
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Appeal from a judgment of the Supreme Court, Erie County (Christopher J. Burns, J.),
rendered July 28, 2021. The judgment convicted defendant, upon a jury verdict, of murder in
the second degree and criminal possession of a weapon in the second degree (two counts).

It is hereby ordered that the judgment so appealed from is unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him, after a jury trial, of
murder in the second degree (Penal Law § 125.25 [1]) and two counts of criminal possession
of a weapon in the second degree (§ 265.03 [3]). Defendant's conviction stems from an
incident in which the assailant entered an automobile repair garage during a community party
and shot the victim multiple times with a handgun, killing him.

We reject defendant's contention that his conviction is not supported by legally sufficient
evidence. "It is well settled that, even in circumstantial evidence cases, the standard for
appellate review of legal sufficiency issues is 'whether any valid line of reasoning and
permissible inferences could lead a rational person to the conclusion reached by the [jury] on
the basis of the evidence at trial, viewed in the light most favorable to the People' " (People v
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Hines, 97 NY2d 56, 62 [2001], rearg denied 97 NY2d 678 [2001]; see People v Hancock, 229
AD3d 1229, 1230 [4th Dept 2024], lv denied 42 NY3d 1020 [2024]). Here, the shooting of
the victim was captured on high-quality surveillance video that, when slowed down, showed
the assailant's face. That video was played for the members of the jury, who were also shown
comparison photographs of defendant from the same period of time and a photograph that
defendant posted on Facebook in which he was wearing the same style of burgundy, bell-
bottomed pants visible on the shooter in the surveillance video. A witness further testified that
she heard several gunshots and then saw an individual holding a handgun emerge from the
garage and get into a black pickup truck. The truck seen by the witness, which was also
captured in the surveillance video, was tracked down by the police based on that video and
the partial license plate number provided by the witness and found to be registered to the
mother of defendant's child. When defendant was arrested, he was alone in a residence with
the truck parked outside in the driveway and mail addressed to him inside the vehicle. A
loaded handgun was recovered from a television stand inside the residence, which was later
determined not to be the same firearm used in the shooting. Viewing the evidence in the light
most favorable to the People (see People v Contes, 60 NY2d 620, 621 [1983]), we conclude
that "there is a valid line of reasoning and permissible inferences from which a rational jury
could have found the elements of the crime[s] proved beyond a reasonable doubt" (People v
Danielson, 9 NY3d 342, 349 [2007] [internal quotation marks omitted]). For the same
reasons, viewing the evidence in light of the elements of the crimes as charged to the jury (see
id. at 349), we conclude that the verdict is not against the weight of the evidence (see People
v Hickey, 171 AD3d 1465, 1465-1466 [4th Dept 2019], lv denied 33 NY3d 1105 [2019];
[*2]see generally People v Bleakley, 69 NY2d 490, 495 [1987]).

Defendant also contends that Supreme Court abused its discretion in allowing testimony
from a police detective identifying defendant as the shooter in the surveillance video. As the
Court of Appeals recently explained in People v Mosley (41 NY3d 640 [2024]), identification
testimony from a lay witness may only be admitted "where [1] the witness is sufficiently
familiar with the defendant that their testimony would be reliable, and [2] there is reason to
believe the jury might require such assistance in making its independent assessment" (id. at
642). With respect to the witness's familiarity with the defendant, the court must initially
"determine whether 'the witness has had sufficient contact with the defendant to achieve a
level of familiarity that renders the lay opinion helpful' " (id. at 648, quoting United States v
Fulton, 837 F3d 281, 297-298 [3d Cir 2016]). Here, the police detective who identified
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defendant from the surveillance video testified at the suppression hearing that his contact with
defendant consisted of interviewing him twice, driving him to a courthouse on approximately
three occasions, and sitting next to him during court proceedings, all of which occurred eight
years before the police detective first viewed the surveillance video. We agree with defendant
that this limited and temporally remote contact "did not establish that [the detective] was
sufficiently familiar with [defendant] to render his identification helpful to the jury" (id. at
650) and, thus, it was an abuse of discretion to allow him to so testify. Nonetheless, we
conclude that "any error in admitting that testimony was harmless inasmuch as the
[remaining] evidence [of defendant's identity as the shooter] was overwhelming and there is
no significant probability that the jury would have acquitted defendant if that testimony had
been excluded" (People v Drager, 229 AD3d 1143, 1146 [4th Dept 2024], lv denied 42 NY3d
970 [2024]; see People v Harlow, 195 AD3d 1505, 1508 [4th Dept 2021], lv denied 37 NY3d
1027 [2021]).

Defendant further contends that his counsel was ineffective in failing to request a jury
instruction on the cross-racial effect in witness identification because defendant and the police
detective who identified defendant as the shooter in the surveillance video are of different
races. We agree with defendant that, under the circumstances of this case, if defense counsel
had requested a cross-racial identification instruction, the court would have been required to
provide one (see People v Boone, 30 NY3d 521, 535-536 [2017]). Nonetheless, "[a] single
error rises to the level of ineffective assistance of counsel only in the rare instance when the
error 'involve[s] an issue that is so clear-cut and dispositive that no reasonable defense
counsel would have failed to assert it, and it [is] evident that the decision to forego the
contention could not have been grounded in a legitimate trial strategy' " (People v Nellons,
187 AD3d 1574, 1575 [4th Dept 2020], lv denied 36 NY3d 1058 [2021] [internal quotation
marks omitted], quoting People v Keschner, 25 NY3d 704, 723 [2015]). Here, defense
counsel's " 'single error in failing to request such a charge [did] not constitute ineffective
representation as it was not so serious as to compromise defendant's right to a fair trial' "
(People v Geddes, 49 AD3d 1255, 1257 [4th Dept 2008], lv denied 10 NY3d 863 [2008]; see
People v McCoy, 169 AD3d 1260, 1265-1266 [3d Dept 2019], lv denied 33 NY3d 1033
[2019]).

To the extent that defendant contends that he was penalized for exercising his right to a
trial, that contention is not preserved for our review (see People v Hurley, 75 NY2d 887, 888
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[1990]; People v McCutcheon, 219 AD3d 1698, 1700 [4th Dept 2023], lv denied 40 NY3d
1040 [2023]). In any event, it is without merit (see People v Roberts, 213 AD3d 1348, 1350-
1351 [4th Dept 2023], lv denied 40 NY3d 930 [2023]; People v Daskiewich, 196 AD3d 1061,
1064 [4th Dept 2021], lv denied 37 NY3d 1145 [2021]).

Finally, the sentence is not unduly harsh or severe. Present—Lindley, J.P., Bannister,
Ogden, Nowak and DelConte, JJ.
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HEADNOTES

Crimes - Appeal - Preservation of Issue for Review - Non-Eyewitness Identification
Testimony

Crimes - Disclosure - Notice of Intention to Offer Evidence - Identification
Testimony

Crimes - Disclosure - Automatic Discovery - Police Disciplinary Records

Appeal from a judgment of the Onondaga County Court (Thomas J. Miller, J.), rendered
December 23, 2021. The judgment convicted defendant upon a jury verdict of attempted
murder in the second degree, criminal possession of a weapon in the second degree (two
counts) and tampering with physical evidence.

https://www.courts.state.ny.us/reporter/


It is hereby ordered that the case is held, the decision is reserved and the matter is
remitted to Onondaga County Court for further proceedings in accordance with the following
memorandum: Defendant appeals from a judgment convicting him following a jury trial of
attempted murder in the second degree (Penal Law §§ 110.00, 125.25 [1]), tampering with
physical evidence (§ 215.40 [2]) and two counts of criminal possession of a weapon in the
second degree (§ 265.03 [3]). The charges arose from defendant's alleged involvement in a
shootout in Syracuse during which a codefendant fired 12 rounds of ammunition from a 9-
millimeter firearm at a police officer, intending to cause the officer's death. The codefendant
who fired at the police officer and another codefendant entered guilty pleas, but defendant
rejected plea offers and went to trial, resulting in a guilty verdict on all counts of the
indictment against him.

Defendant contends that County Court erred in allowing a police detective to offer his
opinion at trial that defendant was the person depicted in two surveillance videos. According
to defendant, the detective was no more qualified than the jurors to determine whether
defendant was the person depicted in the videos (see People v Mosley, 41 NY3d 640, 649
[2024]). Defendant did not, however, object to the detective's opinion testimony; instead, he
merely asked the court for a limiting instruction, which the court agreed to give, and which
the court provided on multiple occasions. Because defendant requested no further relief after
the limiting instructions were read to the jury, defendant failed to preserve his Mosley
contention for our review (see generally People v Feliciano, 196 AD3d 1030, 1031 [4th Dept
2021], lv denied 37 NY3d 1059 [2021]; People v Lewis, 11 AD3d 954, 955-956 [4th Dept
2004], lv denied 3 NY3d 758 [2004]), and we decline to exercise our power to address that
contention as a matter of discretion in the interest of justice (see CPL 470.15 [6] [a]).

To the extent that defendant contends that the detective should have been precluded from
offering identification testimony at trial because the People failed to provide notice of their
intent to do so pursuant to CPL 710.30, we conclude that notice was not required because the
detective did not identify defendant in a pretrial identification procedure (see People v
Jackson, 94 AD3d 1559, 1560 [4th Dept 2012], lv denied 19 NY3d 1026 [2012]). CPL 710.30
applies to "in-court identifications predicated on earlier police-arranged confrontations
between a defendant and an eyewitness, typically involving the use of lineups, showups or
photographs, for the purpose of establishing the identity of the criminal actor" (People v
Gissendanner, 48 NY2d 543, 552 [1979]), none of which occurred here.
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[*2] Contrary to defendant's contention, the sentence is not unduly harsh or severe.

Defendant further contends that the court erred in denying his motion to dismiss the
indictment on speedy trial grounds based on the People's failure to disclose police disciplinary
records as required by CPL 245.20 (1). According to defendant, reversal is required because,
as in People v Sumler (228 AD3d 1350, 1354 [4th Dept 2024]) and People v Rojas-Aponte
(224 AD3d 1264, 1266 [4th Dept 2024]), the People used a screening panel of senior
prosecutors to determine which police disciplinary records were related to the subject matter
of the case, i.e., subject to discovery as impeachment material under CPL 245.20 (1) (k), and
which police disciplinary matters did not relate to the subject matter of the case and thus not
subject to automatic discovery. Although the People's use of a screening panel in this case is
not permitted under our prior case law, we do not agree with defendant that he is necessarily
entitled to dismissal under CPL 30.30.

Instead, we hold the case, reserve decision, and remit the matter to County Court for the
court to determine whether the People withheld any police disciplinary records that relate to
the subject matter of the case. If the court determines that there were disciplinary records
subject to disclosure that were not turned over to the defense in a timely manner, then the
court must determine whether the People exercised due diligence in locating and disclosing
those records (see Sumler, 228 AD3d at 1354-1355; Rojas-Aponte, 224 AD3d at 1266; see
also People v Bay, 41 NY3d 200, 213 [2023]). If, based on a finding of no due diligence, the
court determines that the certificate of compliance is invalid and the People's statement of
readiness is illusory, then the court must determine whether the time chargeable to the People
under CPL 30.30 exceeds six months, which would require dismissal of the indictment on
speedy trial grounds (see People v Mitchell, 228 AD3d 1250, 1257-1258 [4th Dept 2024]).

We have reviewed defendant's remaining contentions and conclude that none warrants
reversal or modification of the judgment. Present—Lindley, J.P., Montour, Ogden,
Greenwood and Keane, JJ.
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DECISION & ORDER
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Appeal by the defendant from a judgment of the County Court, Suffolk County (Timothy
P. Mazzei, J.), rendered September 8, 2022, convicting him of murder in the second degree
and criminal possession of a weapon in the second degree, upon a jury verdict, and imposing
sentence.

ORDERED that the judgment is affirmed.

The defendant was convicted, after a jury trial, of murder in the second degree and
criminal possession of a weapon in the second degree in connection with the shooting death
of an individual in a convenience store located in Wyandanch on April 10, 2021.

Viewing the evidence in the light most favorable to the prosecution (see People v Contes,
60 NY2d 620, 621), we find that it was legally sufficient to establish the defendant's guilt
beyond a reasonable doubt. Moreover, in fulfilling our responsibility to conduct an
independent review of the weight of the evidence (see CPL 470.15[5]; People v Danielson, 9
NY3d 342, 348), we nevertheless accord great deference to the jury's opportunity to view the
witnesses, hear the testimony, and observe demeanor (see People v Mateo, 2 NY3d 383, 410;
People v Bleakley, 69 NY2d 490, 495). Upon reviewing the record here, we are satisfied that
the verdict of guilt was not against the weight of the evidence (see People v Romero, 7 NY3d
633).

The defendant failed to preserve for appellate review his contention that the County
Court improperly permitted two individuals, who were not eyewitnesses to the shooting, to
give lay opinion testimony identifying him in certain surveillance video footage and still
photographs from that video (see CPL 470.05[2]; People v Hall, 239 AD3d 770). In any
event, the defendant's contention is without merit. The People established that both witnesses
had sufficient contact and familiarity with the defendant to aid the jury in making an
independent assessment regarding whether the person in the surveillance video, who was
wearing a mask covering part of his face, was indeed the defendant (see People v Mosley, 41
NY3d 640, 647-648; People v Hall, 239 AD3d 770).

The defendant's further contention that the County Court erred in allowing one of those
witnesses, the victim's mother, to make a first-time, in-court identification of the defendant
[*2]in violation of People v Perdue (41 NY3d 245) is without merit. In Perdue, the Court of
Appeals held that "when the People call a witness who may make a first-time, in-court
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identification, they must ensure that the defendant is aware of that possibility as early as
practicable so that the defendant has a meaningful opportunity to request alternative
identification procedures," and that, "[i]f the defendant explicitly requests such procedures, a
trial court may exercise its discretion to fashion any measures necessary to reduce the risk of
misidentification" (id. at 247). Here, unlike Perdue, the witness offered opinion testimony that
an individual seen on surveillance video was the defendant, who the witness regarded as "like
family" and with whom she had routine and frequent contact over many years (see People v
Mosley, 41 NY3d at 647-648).

Contrary to the defendant's contention, the County Court did not err in declining the
defendant's request for a missing witness charge, as the People demonstrated that any
testimony that this witness could have provided would have been cumulative (see People v
Kearsley, 232 AD3d 688, 688; People v Williams, 195 AD3d 1050, 1051), and defense
counsel was permitted to comment during summation on the People's failure to call the
witness in question (see People v Grant, 170 AD3d 888, 890).

Contrary to the defendant's further contention, he was not deprived of the effective
assistance of counsel under the New York Constitution, since, viewing defense counsel's
performance in its totality, counsel provided meaningful representation (see People v
Benevento, 91 NY2d 708, 712). Further, the defendant was not deprived of the effective
assistance of counsel under the United States Constitution (see Strickland v Washington, 466
US 668).

The defendant's contention that the County Court unlawfully imposed consecutive
sentences is without merit. "So long as a defendant knowingly unlawfully possesses a loaded
firearm before forming the intent to cause a crime with that weapon, the possessory crime has
already been completed, and consecutive sentencing is permissible" (People v Brown, 21
NY3d 739, 751; see People v Malloy, 33 NY3d 1078, 1080). Here, the evidence supported the
conclusion that the defendant possessed the weapon for a sufficient period of time before
forming the specific intent to kill (see People v Malloy, 33 NY3d at 1080; People v Porteous,
219 AD3d 757, 759).

The defendant's remaining contentions are unpreserved for appellate review, and we
decline to review them in the exercise of our interest of justice jurisdiction.
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DILLON, J.P., WOOTEN, WARHIT and GOLIA, JJ., concur.

ENTER:

Darrell M. Joseph

Clerk of the Court
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HEADNOTES

Crimes - Jurors - Selection of Jury - Challenge for Cause

Crimes - Identification of Defendant - Improper Testimony of Police Officer
Regarding Person Depicted in Surveillance Video

Crimes - Identification of Defendant - Photographic Array - Proper for Supreme
Court to Permit Police Detective to Testify as to Eyewitness's Out-of-Court
Identification of Defendant from Photo Array

Appeal by the defendant from a judgment of the Supreme Court, Kings County (Evelyn
J. Laporte, J.), rendered July 21, 2022, convicting him of criminal possession of a weapon in
the second degree (two counts) and reckless endangerment in the first degree, upon a jury
verdict, and imposing sentence.
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Ordered that the judgment is reversed, on the law, and a new trial is ordered.

After a jury trial, the defendant was convicted of, inter alia, criminal possession of a
weapon in the second degree based on his possession of a loaded firearm, arising from a
shooting that took place in front of a deli on Kings Highway in Brooklyn in May 2018.

CPL 270.20 (1) (b) allows a party to challenge a prospective juror for cause if the juror
"has a state of mind that is likely to preclude him [or her] from rendering an impartial verdict
based upon the evidence adduced at the trial." Where such a challenge is made, "a juror who
has revealed doubt, because of prior knowledge or opinion, about [his or] her ability to serve
impartially must be excused unless the juror states unequivocally on the record that [he or]
she can be fair" (People v Bludson, 97 NY2d 644, 645 [2001] [internal quotation marks
omitted]; see People v Arnold, 96 NY2d 358, 362 [2001]). "If there is any doubt about a
prospective juror's impartiality, trial courts should err on the side of excusing the juror, since
at worst the court will have 'replaced one impartial juror with another' " (People v Arnold, 96
NY2d at 362, quoting People v Culhane, 33 NY2d 90, 108 n 3 [1973]).

Here, during voir dire, a prospective juror repeatedly indicated that he would hold the
defendant's failure to testify against him. The prospective juror maintained that he was unable
to "promise" that his decision would not be affected if the defendant did not testify at trial.
Since the prospective juror made statements that cast doubt on his ability to render an
impartial verdict under the proper legal standards and did not, upon further inquiry, provide
unequivocal assurances that he would be able to render a verdict based solely upon the
evidence adduced at trial, the Supreme Court should have granted the defendant's for-cause
challenge (see id.; People v Rose, 73 AD3d 1091, 1093 [2010]; People v Goodwin, 64 AD3d
790, 792 [2009]; People v Kenner, 8 AD3d 296, 297 [2004]). Furthermore, the court's failure
to grant the defendant's for-cause challenge constituted reversible error because [*2]the
defendant exhausted all of his peremptory challenges prior to the completion of jury selection
(see CPL 270.20 [2]; People v Torpey, 63 NY2d 361 [1984]; People v Goodwin, 64 AD3d at
792). Accordingly, the defendant is entitled to a new trial.

Since a new trial is required, we note that the Supreme Court improvidently exercised its
discretion in allowing a police detective to identify the defendant as the individual depicted in
a surveillance video. Generally, " 'lay witnesses must testify only to the facts[,] and not to
their opinions and conclusions drawn from the facts,' as it is the jury's province 'to draw the
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appropriate inferences arising from the facts' " (People v Tyme, 222 AD3d 783, 784 [2023],
quoting People v Russell, 165 AD2d 327, 332 [1991], affd 79 NY2d 1024 [1992]). In
determining whether to permit this testimony, a court must consider "whether the witness has
had sufficient contact with the defendant to achieve a level of familiarity that renders the lay
opinion helpful" (People v Mosley, 41 NY3d 640, 648 [2024] [internal quotation marks
omitted]). In making this assessment, courts may consider (1) the witness's general level of
familiarity with the defendant's appearance, (2) whether the witness's familiarity spanned an
extended period of time and variety of circumstances, (3) whether the witness was familiar
with the defendant's appearance at the time the surveillance footage was taken, and (4)
whether the witness was familiar with the defendant's customary manner of dress or clothing
(see id. at 648-649). Here, there was no basis for the court to conclude that the police
detective was more likely than the jury to correctly determine whether the defendant was
depicted in the surveillance video (see People v Tyme, 222 AD3d at 784). The police detective
testified that he spent a total of 10 to 15 minutes with the defendant. While there was
testimony that the defendant's appearance had changed prior to the trial, through weight loss
and cutting his hair, "the record is devoid of any other circumstances suggesting that the jury
—which had ample opportunity to view [the] defendant—would be any less able than the
detective to determine whether [the] defendant was, in fact, the individual depicted in the
video" (id., quoting People v Myrick, 135 AD3d 1069, 1074 n 2 [2016]).

Contrary to the defendant's contention, the limited testimony of a police detective, who
provided the circumstances of his obtaining information from an eyewitness following the
shooting, which led to the defendant's designation as a suspect, "did not constitute improper
bolstering, as it was offered for the relevant, nonhearsay purpose of explaining the
investigative process and completing the narrative of events leading to the defendant's arrest"
(People v Lides, 200 AD3d 990, 991 [2021], citing People v Ludwig, 24 NY3d 221, 231
[2014], and People v Rosario, 100 AD3d 660, 661 [2012]). Moreover, as the same eyewitness
had testified regarding his prior familiarity with the defendant at the time of the shooting, as
well as the facts that the eyewitness had viewed a photo array pursuant to a "double blind"
procedure and that he was no longer able to make an identification of the defendant in court
due to the passage of time and injuries that had undermined his memory faculties, it was
proper for the Supreme Court to permit the police detective to testify as to the eyewitness's
out-of-court identification of the defendant from the photo array (see CPL 60.25; People v
Jamerson, 68 NY2d 984, 986 [1986]; People v Bayron, 66 NY2d 77, 81 [1985]).
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Additionally, the Supreme Court providently exercised its discretion in admitting into
evidence a compilation video containing surveillance video footage, records, and photographs
obtained from exhibits that had been admitted into evidence at trial (see People v Fernandez,
210 AD3d 693, 696 [2022]). The probative value of the presentation outweighed its
prejudicial effect (see People v Caldavado, 78 AD3d 962, 963 [2010]).

In light of our determination, the defendant's contention that the sentence imposed was
excessive has been rendered academic (see People v Lowery, 127 AD3d 1109, 1110 [2015])
and we do not reach the defendant's remaining contentions. Dillon, J.P., Brathwaite Nelson,
Voutsinas and Hom, JJ., concur.
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