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Disclaimer

This presentation has been provided for informational purposes
only and is not intended and should not be construed to constitute
legal advice. Please consult your attorneys in connection with any
fact-specific situation under federal, state, and/or local laws that

may impose additional obligations on you and your company.
This content is not for media purposes or attribution.

Attorney Advertising.
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Recent United States Supreme Court Decisions

Impact on New York State Discrimination Case Law

= Muldrow v. City of St. Louis, 601 U.S. 346 (2024)

= Lowered the bar for a Title VII plaintiff, holding that the harm of an employment
action need not be significant to be actionable

= Second Circuit has held that Muldrow Standard is to be applied to claims under the
ADA

= Ames v. Ohio Dep’t of Youth Services, 87 F. 4th 822 (2025)

= Removed requirement for “majority” plaintiff to provide evidence for “background
circumstances” to show that a defendant discriminates against the majority.




Shifting Federal Policy

EEOC’s Workplace Harassment Enforcement Guidance

— May 15, 2025: In State of Texas v. EEOC, the Northern District of Texas ruled that the EEOC exceeded
its statutory authority with its 2024 guidance on workplace harassment protections for transgender
employees. The court held that Title VII does not mandate recognition of gender identity beyond

biological sex, and vacated portions of the guidance consistent with the opinion. (785 F. Supp. 3d
170 (N.D. Tex. 2025)).

— The guidance advised employers against practices such as misgendering, denying access to

bathrooms aligning with an individual's gender identity, and restricting dress based on gender
identity, was found by the court to overextend the interpretation of Title VII. After the ND-TX ruling,
the EEOC marked up the online version of the guidance to indicate which portions were vacated.



https://1.next.westlaw.com/Document/I9b5b17e0325611f09c72ebda0e693a6a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89c98f0000019a707c4cb6e86dd8cb%3Fppcid%3D7f59912e3c9546abaa782a690052b497%26Nav%3DCASE%26fragmentIdentifier%3DI9b5b17e0325611f09c72ebda0e693a6a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5a71483d65b130e864486eade91db132&list=CASE&rank=3&sessionScopeId=037222afe204beca7857c4bcd571e31b01aa304169f5ad34a362fc7d6b0279dd&ppcid=7f59912e3c9546abaa782a690052b497&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I9b5b17e0325611f09c72ebda0e693a6a/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a89c98f0000019a707c4cb6e86dd8cb%3Fppcid%3D7f59912e3c9546abaa782a690052b497%26Nav%3DCASE%26fragmentIdentifier%3DI9b5b17e0325611f09c72ebda0e693a6a%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=5a71483d65b130e864486eade91db132&list=CASE&rank=3&sessionScopeId=037222afe204beca7857c4bcd571e31b01aa304169f5ad34a362fc7d6b0279dd&ppcid=7f59912e3c9546abaa782a690052b497&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://www.eeoc.gov/laws/guidance/enforcement-guidance-harassment-workplace

Remote Workers and New York City or State Human Rights Law?

“Impact Test”

p & v =

Where is Where are Does employee

employee decisions made? come into New
working? York State at all for

work purposes?
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Time Off / Leave / Accommodations

Family and Medical Leave Act

On January 14, 2025, the DOL As a reminder, the FMLA The Opinion Letter compares state or

issued an Opinion Letter substitution rule permits an locally provided partial income

confirming that the FMLA employer to unilaterally require an replacement benefits under their

substitution rule does not apply employee to “substitute” (i.e., run PFML programs to short-term

to employees on FMLA receiving concurrently) accrued and unused disability (STD), or workers’

state or local paid family medical employer-provided paid leave (e.g., compensation benefits and clarifies

leave (PFML) benefits. vacation, sick, personal, PTO) for that an employer and employee must
any part of their unpaid FMLA mutually agree to an employee’s use
entitlement. of employer-provided accrued paid

leave to supplement STD or workers’
compensation.



https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/2025_1_14_1_FMLA.pdf

Time Off / Leave / Accommodations

Accommodations — Second Circuit

March 25, 2025: The Second
Circuit held that an employee with
a disability can sustain a failure to
accommodate claim under

the Americans with Disabilities Act
of 1990 (ADA) even if the
employee can perform essential
job functions without a reasonable
accommodation.(Tudor v.
Whitehall Cent. Sch. Dist., 2025 WL
898898 (2d Cir. Mar. 25, 2025).)

The circuit joins the D.C., First,
Fifth, Sixth, Eighth, Ninth, and
Tenth in holding that the ability to
perform the essential functions of
a job without an accommodation is
not fatal to an employee's ADA or
Rehabilitation Act failure-to-
accommodate claim.

The court also instructed district
courts not to infer that an employee
who can perform the essential
functions of the job without an
accommodation cannot, as a matter
of law, sustain a claim for failure to
accommodate.


https://1.next.westlaw.com/Document/Ibb09e921ef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Document/Ibb09e921ef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083446154&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=9BFEC0B22AD19A1DFD171C67E4FDF1DE270D4CC13BCE4A61142CC4C302A027C3&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083446154&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=9BFEC0B22AD19A1DFD171C67E4FDF1DE270D4CC13BCE4A61142CC4C302A027C3&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083446154&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=9BFEC0B22AD19A1DFD171C67E4FDF1DE270D4CC13BCE4A61142CC4C302A027C3&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083446154&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=9BFEC0B22AD19A1DFD171C67E4FDF1DE270D4CC13BCE4A61142CC4C302A027C3&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)

Time Off / Leave / Accommodations

Challenges to the Federal Pregnant Workers Fairness Act

— February 20, 2025: In State of Tennessee v. EEOC, the Eighth Circuit held that Tennessee and 16 other states

had standing to challenge the EEOC's Final Rule promulgated under the Pregnant Worker Fairness Act (PWFA)
requiring employers to accommodate employees' pregnancy and related medical conditions, defined as
including the "termination of pregnancy, including via miscarriage, stillbirth, or abortion." The court held that
the states suffered a sufficient injury as employers because the rule required them to provide accommodations
for elective abortions that conflicted with state policy. (2025 WL 556191 (8th Cir. Feb. 20, 2025).)

May 21, 2025: A federal court in Louisiana ordered that 29 C.F.R. § 1636.3(b) of the EEOC's Final Rule
implementing the Pregnant Workers Fairness Act is vacated to the extent it includes "abortion" as a "related
medical condition" of pregnancy and childbirth. The court further ordered that any EEOC regulations or
guidance that are inconsistent with this order "to the extent that they require or suggest to employers that they
are required to provide employees with accommodation for purely elective abortions that are not necessary to
treat a medical condition related to pregnancy" are also vacated. (Louisiana v. Equal Emp. Opportunity Comm'n,
2025 WL 1462583, at *15 (W.D. La. May 21, 2025).)



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2082942799&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&originationContext=document&transitionType=PLDocumentLink&billingHash=43CE70EC757A76515FC4F1D5AC09C74004D49FF74A0E8B433BF36FFE93B5E7DD&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS1636.3&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=SP&originationContext=document&transitionType=PLDocumentLink&billingHash=B4EB46AD71C4F76C08BA041976BB405621E4BB40C61657EB8AC22D97B1101E0A&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS1636.3&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=SP&originationContext=document&transitionType=PLDocumentLink&billingHash=B4EB46AD71C4F76C08BA041976BB405621E4BB40C61657EB8AC22D97B1101E0A&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS1636.3&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=SP&originationContext=document&transitionType=PLDocumentLink&billingHash=B4EB46AD71C4F76C08BA041976BB405621E4BB40C61657EB8AC22D97B1101E0A&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083823871&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&fi=co_pp_sp_999_15&originationContext=document&transitionType=PLDocumentLink&billingHash=83A2D2978D57EE62406FE16684A4485C5E9E2C7DE48F24DA45C51E51C084D42F&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_sp_999_15
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083823871&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&fi=co_pp_sp_999_15&originationContext=document&transitionType=PLDocumentLink&billingHash=83A2D2978D57EE62406FE16684A4485C5E9E2C7DE48F24DA45C51E51C084D42F&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_sp_999_15
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2083823871&pubNum=0000999&originatingDoc=I4c182700c77f11ef989cc1f7e8600ddb&refType=RP&fi=co_pp_sp_999_15&originationContext=document&transitionType=PLDocumentLink&billingHash=83A2D2978D57EE62406FE16684A4485C5E9E2C7DE48F24DA45C51E51C084D42F&ppcid=56b6a42cd0ae4e41a8fbefc4b2021d76&contextData=(sc.PLDocument)#co_pp_sp_999_15

Time Off / Leave / Accommodations

Prenatal Leave — New York

= As of January 1, 2025, New York State employers must provide up to 20 hours of paid leave to attend prenatal
appointments or to obtain healthcare services relating to or during their pregnancy. Prenatal leave is an addition to
other leave and is not available to spouses, partners, or other support individuals.

= On May 30, 2025, the New York City Department of Consumer and Workforce Protection (DCWP) adopted
amended rules related to the City’s Earned Safe and Sick Time Act (ESSTA) to incorporate and expand on New York

State’s paid prenatal leave requirements. DCWP is already enforcing the rules; they were codified by City Council
and take effect as law February 22, 2026.

= Under the amended rules, NYC employers must:

* Include paid prenatal leave entitlements in a written policy that is provided to new hires and all employees within 14 days of
the changes.

* For each pay period that an employee uses paid prenatal leave, include the amount of paid prenatal use per pay period and
their remaining balance on the employee’s pay stub, pay statement, or in a separate written documentation.

* Update their workplace postings to reflect the DCWP’s revised Notice of Employee Rights.

* Issue a new Notice of Employee Rights to current employees.


https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSafeSickLeave-MandatoryNotice-English.pdf

Time Off / Leave / Accommodations
Expanded ESSTA Leave for Employees in NYC

= Starting February 22, 2026, ALL new hires, including temporary workers, employed within New York City
will be eligible for 32 hours of unpaid leave immediately upon hire and each calendar year thereafter—
on top of existing sick and safe time entitlements.
* Not subject to ESSTA carryover requirements for paid leave accruals.

 When an employee requests time off for an ESSTA-covered purpose, they must first be granted the use of
accrued, unused paid ESSTA leave (or unpaid leave, if a small employer not subject to paid ESSTA obligations).

* If ESSTA leave has not yet accrued, or an employee has exhausted their ESSTA leave balance, the employee may
then use this unpaid leave balance or other time off under their employer’s policy.

= Also starting Feb. 22, 2026 — new permitted reasons to use ESSTA leave:
e Safe time can be used by caregivers to care for a care recipient

» Safe time may be used to attend a legal proceeding or hearing related to subsistence benefits or housing in
which the employee, a family member, or the employee’s care recipient is a party

* Sick time may be used when an employee is prevented from reporting to their work location because of a
workplace closure, a directive from public officials to remain indoors or avoid travel, or a need to care for a child
because school or childcare is closed during a declared public disaster.
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Independent Contractor Rule
DOL

On May 1, 2025, the U.S. Department of Labor (DOL) Wage and Hour Division (WHD)

announced that it would no longer apply the 2024 Biden-era independent
contractor misclassification rule under the Fair Labor Standards Act (FLSA).

Not a formal rescission of the rule

Instead, DOL reconsidering the independent contractor misclassification rule, and
that in the meantime, it will enforce the FLSA by applying the “economic reality” test

as described in Fact Sheet #13 (issued in July 2008), and as further informed by
Opinion Letter FLSA2019-6.



https://www.dol.gov/sites/dolgov/files/WHD/fact-sheets/whdfs13.pdf
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2019-6.pdf
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2019-6.pdf
https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2019-6.pdf
https://www.dol.gov/sites/dolgov/files/WHD/fab/fab2025-1.pdf?lzx310rd46m

Joint Employment

Horizontal

On September 30, 2025, the U.S. Department of Labor issued an opinion letter describing
when “horizontal” joint employment will require separate legal entities to be treated as a
single employer for purposes of overtime under the FLSA.

Key Takeaway: Separately incorporated No bright-line test
e Organizational formalities do not override FLSA

entities may be considered a single . _ -
obligations. Operational realities matter more.

. " .
employer if they are “sufficiently e Most common scenario: an arrangement between
associated” with respect to the employees. two employers to share an employee’s services.

Impact: Hours worked for each employer are aggregated for purposes of determining
whether the employee worked more than 40 hours in a workweek and entitled to
overtime pay.


https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA-2025-05.pdf?s85mlnitccn

Joint Employment

Vertical

Focuses on the employee’s relationship with the alleged employer and another intermediary entity, such as
a staffing agency or subcontractor.

Unlike horizontal joint employment, which has remained consistent since at least 2016, the DOL’s perspective
on vertical joint employment has varied widely with each change in administration.

Obama: DOL issued a broad Administrator’s Interpretation on joint employment. Emphasized economic
realities test.

Trump |: DOL withdrew that guidance and promulgated narrower joint employment regulations.

Biden: DOL rescinded those regulations.

Looking ahead: DOL listed joint employment in its regulatory agenda.



FLSA Collective Certification

The Long-Standing Lusardi Standard

The Lusardi standard, named for the influential 1987 case Lusardi v. Xerox Corp.,
is a two-step process used to determine if employees were "similarly situated"
and could proceed with a collective action.

Step 1: Conditional certification. This first stage was a lenient test where
plaintiffs only needed to show a "modest factual showing" that they were
similarly situated to the proposed collective. Courts would generally grant
conditional certification and approve sending notices to potential plaintiffs.

Step 2: Decertification. After discovery, defendants could challenge the
collective by showing the employees were not, in fact, similarly situated. The
court would then use a stricter standard to determine whether to decertify the
collective.



Break from Lusardi: The Swales Standard

In Swales v. KLLM Transport Services, L.L.C. (2021), the Fifth Circuit Court of Appeals directly rejected the Lusardi
two-step process, arguing that the FLSA's text did not support it. The new, more rigorous, one-step Swales standard
requires a much higher burden at the very beginning of the lawsuit.

One-step certification: The court "must rigorously scrutinize the realm of 'similarly situated' workers" at the
outset.

Early discovery: The court may authorize preliminary, targeted discovery to gather evidence on the "similarly
situated" issue.

Evidence from both sides: The court considers evidence from both plaintiffs and defendants, including merits-
based evidence, before deciding whether to certify the collective and send notices.



Varying Approaches

i

The Swales decision accelerated a split among the circuits, leading to a patchwork of
different approaches.

Fifth Circuit: Rejected Lusardi and adopted the more rigorous one-step Swales standard.

Sixth Circuit: Also abandoned Lusardi and established its own standard, requiring plaintiffs
to show a "strong likelihood" that the collective is similarly situated before notice is sent.

Seventh Circuit: Rejected Lusardiin 2024 and adopted a more flexible, case-by-case
framework.

Ninth Circuit: Has preserved a two-stage process, but analogized step 1 to a pleading
standard and step 2 to a summary-judgment standard.

Third Circuit: “fairly lenient” Lusardi two-stage process.

Other circuits: Some district courts have moved away from Lusardi, while others have
continued to follow the more lenient standard.



FLSA “Cheeks” Approval

&H

Case Details: Reasoning: Prohibited Practices:
In 2015, the Second Circuit The court stated that the This prevents employers from
Court of Appeals ruled in FLSA’s purpose of protecting offering private settlements
Cheeks v. Freeport Pancake workers requires that with potentially unfair terms,
House, Inc. that parties settlements be reviewed to such as overly broad
cannot privately settle an ensure the agreement is “fair confidentiality clauses or
FLSA claim and file a and reasonable to the disproportionate attorney’s
stipulated dismissal with employee.” fees, to avoid official review.

prejudice to end the
lawsuit.



FLSA Settlement Process in Flux
To Approve or Not Approve?

Jurisdiction matters: The requirement for judicial review depends heavily on the specific
federal circuit or district court where the case is filed. For example, the Eleventh and Second
Circuits have traditionally required approval, while the Fifth Circuit has not.

Different settlement methods: The method used to resolve the case can affect whether a
court will review it. Some courts are more likely to approve settlements that involve a
voluntary dismissal under Rule 41 than others.

Risk for employers: For employers, settling without court or DOL approval creates the risk
that the settlement could be challenged later, and the release of claims may be deemed
unenforceable by a judge.

Ongoing legal uncertainty: The division among federal courts on this issue means that legal
strategy surrounding FLSA settlement is in flux and requires careful consideration of the
risks in each specific case.



Wage Theft Prevention Act

NYLL 195(1) and 195(3) require employers to provide employees with wage notices and wage statements
that must include specific elements of information that are enumerated in the statute.

Penalties for failure to provide compliant wage notices and wage statements are severe: up to $10,000 per
employee

Litigation arise of whether “technical” violations give rise to cognizable claim in federal court.
e To have standing under Article lll, there must be an injury in fact = “concrete, particularized, and actual or
imminent”

Guthrie v. Rainbow Fencing, Inc. (2d Cir. 2024): held that “informational injury” is not enough, and held
that a plaintiff must plausibly allege how the purported statutory violations caused them a downstream
harm.

Plaintiffs’ bar has started pleading actual harm from alleged lack of wage notice, by alleging they were
unable to recognize they were underpaid.
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Pay Transparency and Equal Pay

New York

= New York State New York Labor Law Section 194-B has required employers
to disclosed pay ranges and (when available) job descriptions in job
advertisements since September 17, 2023.

* “Good faith” range for EACH position required, but only about base pay, not
other forms of compensation. Ranges cannot be open ended

e The state law expressly does NOT preempt local laws meaning similar
requirements remain enforceable in several localities:
o New York City
o Westchester County
o Albany County
o City of Ithaca

= New York City Pay Data Transparency Reporting

* Legislation recently passed by NYC Council would have required private
employers with 200 or more employees in NYC to submit annual pay data
reports. Mayor Adams vetoed this legislation on Friday, November 7, 2025.
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Minimum Wage and Salary Threshold Increases 2026

Effective January 1, 2026:

" The minimum wage will increase to $17.00 per hour for employees
located in New York City, Long Island, and Westchester County
@ (Downstate Employees) and $16.00 per hour for employees in the
remainder of New York state.

" The annual salary threshold for certain overtime exemptions will
increase to $66,300 ($1,275.00 per week) for Downstate Employees
and $62,353.20 ($1,199.10 per week) for employees in the rest of the
state.




Pending New York State Legislation

= June 16, 2025: The New York Legislature passed two bills that aim to
protect state labor law claims despite narrow interpretations of similar
federal laws by courts

» S 8338 confirms that workers may establish “disparate impact” employment
discrimination claims under state law —i.e., that an employer’s practice had
discriminatory effect on individuals with certain protected characteristics, even
if the practice was not motivated by a discriminatory intent.

o Distinguish from President Trump’s Executive Order 14159 — ordering that federal
agencies may not rely upon disparate impact

e S 7388 clarifies the state’s Labor Law should be construed liberally to accomplish
the law’s remedial purpose, regardless of whether federal labor laws have been
construed narrowly.



https://www.nysenate.gov/legislation/bills/2025/S8338
https://www.nysenate.gov/legislation/bills/2025/S8338
https://www.nysenate.gov/legislation/bills/2025/S7388
https://www.nysenate.gov/legislation/bills/2025/S7388

Pending New York State Legislation

= $3072: Would prohibit employers from using a job applicant’s or employee’s consumer credit history
(i.e., an individual’s credit worthiness, credit standing, credit capacity or payment history) in its decision
to hire, terminate, promote, demote, discipline, or set other terms and conditions of employment.
e Passed Assembly and Senate, not yet delivered to Governor for signature

 Still pending as of November 11, 2025



https://www.nysenate.gov/legislation/bills/2025/S3072
https://www.nysenate.gov/legislation/bills/2025/S3072
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