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McKinney’s Consolidated Laws of New York Annotated  

General Business Law (Refs & Annos) 

Chapter 20. Of the Consolidated Laws 

Article 39-F. Notification of Unauthorized Acquisition of Private Information; Data Security 
Protections (Refs & Annos) 

McKinney’s General Business Law § 899-bb 

§ 899-bb. Data security protections 

Effective: March 21, 2020 

Currentness 
 

 

1. Definitions. (a) “Compliant regulated entity” shall mean any person or business that is subject to, and in compliance with, 

any of the following data security requirements: 

  

 

(i) regulations promulgated pursuant to Title V of the federal Gramm-Leach-Bliley Act (15 U.S.C. 6801 to 6809), as 

amended from time to time; 

  

 

(ii) regulations implementing the Health Insurance Portability and Accountability Act of 1996 (45 C.F.R. parts 160 and 164), 

as amended from time to time, and the Health Information Technology for Economic and Clinical Health Act, as amended 

from time to time; 

  

 

(iii) part five hundred of title twenty-three of the official compilation of codes, rules and regulations of the state of New 

York, as amended from time to time; or 

  

 

(iv) any other data security rules and regulations of, and the statutes administered by, any official department, division, 

commission or agency of the federal or New York state government as such rules, regulations or statutes are interpreted by 

such department, division, commission or agency or by the federal or New York state courts. 

  

 

(b) “Private information” shall have the same meaning as defined in section eight hundred ninety-nine-aa of this article. 

  

 

(c) “Small business” shall mean any person or business with (i) fewer than fifty employees; (ii) less than three million dollars 

in gross annual revenue in each of the last three fiscal years; or (iii) less than five million dollars in year-end total assets, 

calculated in accordance with generally accepted accounting principles. 

  

https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N7F1C315ABEC9413AB26B05B7721D72D4&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYGBREFSANDANNOS)&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=CM&sourceCite=McKinney%27s+General+Business+Law+%c2%a7+899-bb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000081&contextData=(sc.Search)
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=N5A71A69758D1412A8381EDD1E388834C&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NC5F7AC50B19411E98EA2D87FE1C805A1&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/NewYorkStatutesCourtRules?guid=NC5F7AC50B19411E98EA2D87FE1C805A1&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(NYGBC20ART39-FR)&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=CM&sourceCite=McKinney%27s+General+Business+Law+%c2%a7+899-bb&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000081&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS6801&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS6809&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS899-AA&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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2. Reasonable security requirement. (a) Any person or business that owns or licenses computerized data which includes 

private information of a resident of New York shall develop, implement and maintain reasonable safeguards to protect the 

security, confidentiality and integrity of the private information including, but not limited to, disposal of data. 

  

 

(b) A person or business shall be deemed to be in compliance with paragraph (a) of this subdivision if it either: 

  

 

(i) is a compliant regulated entity as defined in subdivision one of this section; or 

  

 

(ii) implements a data security program that includes the following: 

  

 

(A) reasonable administrative safeguards such as the following, in which the person or business: 

  

 

(1) designates one or more employees to coordinate the security program; 

  

 

(2) identifies reasonably foreseeable internal and external risks; 

  

 

(3) assesses the sufficiency of safeguards in place to control the identified risks; 

  

 

(4) trains and manages employees in the security program practices and procedures; 

  

 

(5) selects service providers capable of maintaining appropriate safeguards, and requires those safeguards by contract; and 

  

 

(6) adjusts the security program in light of business changes or new circumstances; and 

  

 

(B) reasonable technical safeguards such as the following, in which the person or business: 

  

 

(1) assesses risks in network and software design; 
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(2) assesses risks in information processing, transmission and storage; 

  

 

(3) detects, prevents and responds to attacks or system failures; and 

  

 

(4) regularly tests and monitors the effectiveness of key controls, systems and procedures; and 

  

 

(C) reasonable physical safeguards such as the following, in which the person or business: 

  

 

(1) assesses risks of information storage and disposal; 

  

 

(2) detects, prevents and responds to intrusions; 

  

 

(3) protects against unauthorized access to or use of private information during or after the collection, transportation and 

destruction or disposal of the information; and 

  

 

(4) disposes of private information within a reasonable amount of time after it is no longer needed for business purposes by 

erasing electronic media so that the information cannot be read or reconstructed. 

  

 

(c) A small business as defined in paragraph (c) of subdivision one of this section complies with subparagraph (ii) of 

paragraph (b) of subdivision two of this section if the small business’s security program contains reasonable administrative,  

technical and physical safeguards that are appropriate for the size and complexity of the small business, the nature and scope 

of the small business’s activities, and the sensitivity of the personal information the small business collects from or about 

consumers. 

  

 

(d) Any person or business that fails to comply with this subdivision shall be deemed to have violated section three hundred 

forty-nine of this chapter, and the attorney general may bring an action in the name and on behalf of the people of the state of 

New York to enjoin such violations and to obtain civil penalties under section three hundred fifty-d of this chapter. 

  

 

(e) Nothing in this section shall create a private right of action. 

  

 

Credits 

 

(Added L.2019, c. 117, § 4, eff. March 21, 2020.) 

  

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS349&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS349&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS350-D&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6C59C3E0AF-BE11E9A3BB9-20954E96A08)&originatingDoc=NE4596FD0B19911E9A4AFCB89E06587F0&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Editors’ Notes 

Relevant Additional Resources 
Additional Resources listed below contain your search terms. 

 

HISTORICAL AND STATUTORY NOTES 

L.2019, c. 117 legislation 

   

  L.2019, c. 117, § 1, provides: 

    

   

  “Section 1. This act shall be known and may be cited as the ‘Stop Hacks and Improve Electronic Data Security Act 

(SHIELD Act)’.” 

    

 

LAW REVIEW AND JOURNAL COMMENTARIES 

Defensible data disposal: Once a risk mitigation strategy, now a compliance requirement. Gail Gottehrer, 91-OCT N.Y. St. 

B.J. 8 (Oct. 2019). 

 

RESEARCH REFERENCES 

Treatises and Practice Aids 

13A New York Practice Employment Law in New York § 6:89 (3d ed.), Safely Disposing of Employee Records (Shield 

Act). 

 

McKinney’s General Business Law § 899-bb, NY GEN BUS § 899-bb 

Current through L.2024, chapters 1 to 443. Some statute sections may be more current, see credits for details. 
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Suffolk County Legislature’s 
Special Cyber Intrusion Investigation Committee 

 

Report On The 2021-2022 Cyber-Attack On Suffolk County1 

 

EXECUTIVE SUMMARY 

On September 8, 2022, cyber criminals using a ransomware strain known as Blackcat (also 

known as “ALPHV” or “Noberus,” but hereinafter “Blackcat”)2 launched a ransomware attack 

against Suffolk County’s information technology (“IT”) system.  Forensic reports prepared in the 

aftermath of the attack indicate that the cyber criminals gained access to Suffolk County’s 

technology infrastructure months prior to the ransomware attack.  In the course of the attack, the 

perpetrators accessed, encrypted, and stole a significant amount of Suffolk County data, including 

network maps, budgets, credentials, passwords, and other government information. The 

perpetrators also stole data containing Personally Identifiable Information (“PII”)3  of County 

residents, employees and retirees, such as Social Security numbers and driver’s license numbers,  

and made that data available on the Dark Web4.  Non-PII County data, such as contracts with New 

York State and Suffolk County Court records, were also made available on the Dark Web.   

 

1 On December 28, 2023, a report titled “Suffolk County Cyberattack: Final Investigative Report ” was issued by a  law 

firm hired by the former County Executive.  That report was not produced by this bipartisan committee and it does 

not reflect the findings of our investigation.  

2 According to the Federal Bureau of Investigation, “Blackcat uses a RaaS [Ransomware as a Service] model featuring 

developers and affiliates (collectively, the ‘Blackcat Ransomware Group’) and is among the most active ransomware 

organizations worldwide. . . . Blackcat attacks usually involve encryption of victim data, which makes that data 

inaccessible to the victim; theft of victim data; and a ransom demand.  If a  victim does not pay a ransom, the attackers 
typically publish the stolen data . . . . Consequently, Blackcat victims have paid hundreds of  millions of dollars in 

ransoms and have lost hundreds of millions more in operational and remediation expenses.”  Affidavit In Support of 

Application for Search Warrant, 23-MJ-6595 (SDFL) (Dec. 11, 2023).  

3  The National Institute of Standards and Technology (“NIST”) defines PII as “information that can be used to 
distinguish or trace an individual’s identity, either alone or when combined with other information that is linked or 

linkable to a specific individual.”  NIST Special Publication 800-63-3, Digital Identity Guidelines (Jun. 2017), at 50, 

available at: www.https://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-63-3.pdf.   

4  According to the United States Department of Homeland Security’s Cybersecurity and Infrastructure Security 
Agency (“CISA”), the Dark Web is a branch of the internet that can only be accessed using a Tor Browser and is often 

associated with cyber-crime due to the anonymity it provides. See 

https://www.cisa.gov/sites/default/files/publications/202007231300_Dark_Web_Cybercrime_TLP_White.pdf . 
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The criminal perpetrators initially demanded a $2.5 million ransom to restore Suffolk 

County’s access to its data, later reducing that demand to $650,000.  County officials refused to 

pay the ransom.  Beginning on September 8, 2022, and continuing for well over a year, Suffolk 

County officials carried out the arduous task of responding to and recovering from the cyber-attack.  

Testimony from the former Department of Information Technology (“DoIT”) Commissioner in 

October 2023 revealed that Suffolk County has spent more than $16 million on response and 

remediation efforts.5  Since that time, estimates of the costs of response and remediation have 

increased to $25 million.6  

On October 21, 2022, Suffolk County Legislature Presiding Officer Kevin McCaffrey 

announced the formation of a bipartisan Special Legislative Committee to investigate the cyber-

attack on Suffolk County.7  Over the last twenty-one months, the Suffolk County Legislature’s 

Special Cyber Intrusion Investigation Committee (the “Special Committee”) has retained a Special 

Counsel,8 hired forensic and cyber security professionals9 to provide independent expert review 

and advice, gathered extensive documentary evidence, and held seven public hearings.10   The 

Special Committee and its Special Counsel have conducted more than twenty non-public witness 

 
5 Testimony of Commissioner Scott Mastellon before the Special Committee on October 20, 2023, at 92.  See also 

Mark Harrington, Suffolk Cyberattack Anniversary: Many Fixes Made, But Not Everything Is Back, Newsday 

(September 10, 2023) available at: https://www.newsday.com/long-island/suffolk/suffolk-county-cyberattack-

anniversary-aa9bxqte.   

6  See Mark Harrington, Cyberattack Cost Suffolk $25M+, Newsday (July 27, 2024) available at: 

https://www.newsday.com/long-island/suffolk/suffolk-cyberattack-costs-romaine-bellone-ulul94lm.  

7 See https://www.scnylegislature.us/civicalerts.aspx?aid=2577.  

8 On January 23, 2023, the Special Committee retained Richard P. Donoghue, a partner in the international law firm 
Pillsbury Winthrop Shaw Pittman LLP (“Pillsbury”), to serve as its Special Counsel.  Mr. Donoghue has more than 

three decades of relevant experience.  His background includes 23 years of service in the U.S. government, where he 

held key positions including the U.S. Justice Department’s Principal Associate Deputy Attorney General and the U.S. 

Attorney for the Eastern District of New York, as well as six years of experience working in a Fortune 500 software 
company.  

9 In July 2023, the Special Committee retained FTI Consulting to provide forensic review, advice and assistance.  

10 See https://www.scnylegislature.us/1561/Cyber-Intrusion-Investigation---2023. 
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interviews, reviewed more than 35,000 documents produced primarily by the County Executive’s 

Office, and reviewed reports provided by five different cybersecurity companies.11   

The Special Committee recognizes that Suffolk County’s information technology system 

is complex and challenging, that cyber-attacks against municipalities and other targets are 

pervasive, and that no IT team can completely shield their environment from intrusion and 

exploitation.  That said, based on its exhaustive investigation, the Special Committee concludes 

that the scale, significance, and duration of the damage inflicted on Suffolk County was largely 

attributable to inadequate planning, preparation, coordination, and training by and of Suffolk 

County personnel.  In sum, the damage sustained by Suffolk County was largely attributable to a 

failure of leadership.        

I. KEY FINDINGS  

The Special Committee makes the following key findings:  

1. Insufficient coordination between different IT teams within Suffolk County adversely 

impacted the County’s cybersecurity posture and readiness.     

2. The absence of a Suffolk County cyber-attack response and recovery plan significantly 

hindered the County’s ability to respond to the September 2022 ransomware attack, 

increasing both the time it took to resume operations and the overall costs of recovery. 

 

11 The Special Committee understands that the Suffolk County District Attorney’s Office has made a public statement 

confirming that it is investigating allegations that members of the former County Executive’s administration 

improperly deleted Suffolk County data  on the eve of leaving office.  It is understood that witnesses who testified as 
part of the Special Committee’s investigation into the cyber-attack may be implicated in the District Attorney’s 

investigation.  On June 26, 2024, the Special Committee held a hearing with former Chief Deputy County Executive 

Lisa Black.  During the hearing, Ms. Black was questioned about her knowledge of possible data destruction.  On 

advice of counsel, Ms. Black refused to answer most of those questions.  See Testimony of former Chief Deputy 
County Executive Lisa Black before the Special Committee on June 26, 2024, at 63-64, 74.  The Special Committee 

recognizes that it is possible that relevant evidence was deleted and not provided to this committee.  If so, the denial 

of such evidence may have impacted the conclusions and recommendations of this investigation.   
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3. The creation of a “pass-through” in Suffolk County’s perimeter firewalls for data traffic 

destined for the Suffolk County Clerk’s Office prior to the attack created a significant 

vulnerability that put the entire County at risk. 

4. Prior to the September 2022 ransomware attack, Suffolk County’s overall cybersecurity 

posture was not sufficiently robust or sufficiently resilient to adequately guard against the 

attack.  

5. The continued use of firewalls that had reached end-of-life and, in some instances, end-of-

support created significant vulnerabilities that put the County at risk. 

6. The lack of a Chief Information Security Officer (“CISO”) hindered Suffolk County’s 

ability to prepare for, guard against, and respond to the September 2022 ransomware attack.   

7. Insufficient staffing and training adversely impacted Suffolk County’s cybersecurity 

posture.     

8. Suffolk County personnel failed to sufficiently heed significant warning signs of an 

impending cyber-attack in the weeks leading up to the September 8, 2022 ransomware 

attack.   

9. Suffolk County’s Department of Information Technology Commissioner failed to report 

on cybersecurity risks to the Suffolk County Legislature as required by Suffolk County law. 

10. Department of Information Technology personnel were aware of Bitcoin mining activities 

in the Clerk’s Office prior to August 2021. However, it is unclear whether Bitcoin mining 

in the Clerk’s Office contributed to the September 2022 ransomware attack.  

II. BACKGROUND 

A. Segmented Information Technology Infrastructure  

As with most municipalities across the United States, Suffolk County’s linked but 

fragmented IT infrastructure system reflects the different authorities and departments that 

constitute the County government.  The different missions, operational needs, and technology 
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histories of the various departments that make up the County’s overall IT environment have 

contributed to the adoption and deployment of a wide assortment of technology products, 

techniques, and approaches.  Suffolk County currently has more than a dozen different domains 

that make up the overall County environment.  It also has a complex mix of modern and legacy 

technology systems, several different departmental IT teams, numerous technology vendors, and 

inconsistent approaches to data storage and cybersecurity.  This combination of domains, hardware, 

software, systems, and personnel has allowed County government to meet the needs and 

requirements of its residents but, in doing so, it has divided authority and responsibility across 

different IT teams and left Suffolk County vulnerable to precisely the type of cyber-attack it 

suffered in 2022.  

Over the last three decades, County departments have consistently sought to employ new 

technologies to enhance their operations.  Those efforts required the departments to hire, train and 

retain personnel with the skills to operate those systems.  As a result, there are several independent 

IT teams within the Suffolk County government.  Elected Officials – including the County 

Executive, County Clerk, Comptroller, District Attorney, Sheriff, and the Legislature – all have 

their own unique technology needs and their own technology teams, which range from two 

individuals to well over 100.  In addition, in some instances, different departments and agencies 

that fall under the same Elected Official have their own IT teams.  Certain departments and 

agencies, such as the Police Department, District Attorney’s Office, Health Department, Social 

Services, Board of Elections, and Board of Ethics, hold particularly sensitive information that 

warrants special handling and security.   

In 2006, the Suffolk County Charter was amended to establish DoIT as a stand -alone 

Department headed by a Commissioner appointed by the County Executive subject to the approval 

of the County Legislature.  The amendment specified that DoIT would be responsible for, among 

other things, “[m]anagement information systems and services and office systems and services 
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[and] . . . maintenance of County websites for all County offices, departments, and agencies except 

for the County Legislature.”   Suffolk County Charter, Article XX, § C20-2(C)(1) and (2).  DoIT 

was directed by the amended charter to, among other things, “[m]ake recommendations to the 

County Legislature and County Executive as to measures that should be taken to maintain an 

adequate flow of information within the County.”  Suffolk County Charter, Article XX, § C20-

3(B).  Furthermore, the amended charter empowered DoIT to “require any office, division, 

department, or agency of County government to provide it with relevant data in reports concerning 

their operations as they involve the policies of this article.”  Suffolk County Charter, Article XX, 

§ C20-3(D).  Thus, under the County Charter, the DoIT Commissioner has the authority to require 

IT teams throughout the County to provide information about their operations in order to ensure 

that DoIT can accomplish its mission.      

Suffolk County’s DoIT has more than 100 employees, has the broadest responsibilities and 

visibility of any of the County’s IT teams, and is generally tasked with centrally-controlled  

infrastructure, oversight, and cybersecurity.  According to testimony from DoIT employees and 

other County employees, DoIT maintains three data centers, more than 700 servers, firewalls, a 

vast array of switches and other hardware, and thousands of PCs.  The relationship between DoIT 

and the various department IT teams has been described as a “hub and spoke” relationship, with 

DoIT acting as the hub and the various departments IT teams acting as the spokes.  Commissioner 

Scott Mastellon served as the DoIT Commissioner from 2016 through December 2023.  

Commissioner Mastellon reported to a Deputy County Executive, the Chief Deputy County 

Executive and, ultimately, to the County Executive.  The IT teams outside the County Executive’s 

authority coordinate with, but are not supervised by, the DoIT leadership team.  Instead, those 

teams are supervised by the separate Elected Officials they work for, such as the County Clerk or 

the Comptroller.  In his capacity as DoIT Commissioner, Commissioner Mastellon also served as 

the Chairman of the County’s IT Steering Committee.  Most  significant technology procurement 
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decisions in the County must be routed through and approved by the County’s IT Steering 

Committee, even when those procurements are sought by IT teams not supervised by DoIT and 

are funded by budgets outside the control of the County Executive.   

 While significantly smaller than the DoIT Team, other IT teams within the County play 

important roles in the operation and security of the different domains that exist within Suffolk 

County’s overall IT environment.  Those teams include the Police/Probation IT Team, the 

Department of Social Services IT Team, the Clerk/Comptroller IT Team and others.  Each of those 

teams has responsibilities unique to their own domains and areas of operations.  Interviews of 

County employees across these different IT teams and reviews of thousands of emails throughout 

2021 and 2022 revealed that the different IT teams regularly interacted, sought guidance and 

assistance from one another, and generally worked well together.  However, interviews and emails 

also revealed that, on occasion, disagreements clearly existed between the teams, particularly 

between DoIT leadership and the Clerk/Comptroller IT Team.  The Clerk’s Office IT Team is 

comprised of approximately ten members and its responsibilities prior to the cyber-attack included 

supporting the County Clerk’s Office and , beginning in 2019, the Comptroller’s Office.  

Disagreements between IT teams arose from, among other things, a desire by DoIT leaders to 

exercise centralized authority over technology issues and a countervailing desire by other IT teams 

to maintain responsibility and control over their own domains.  The division of authority and 

responsibility across IT teams is, in part, a reflection of the separation of powers that appropriately 

and necessarily exists in Suffolk County government.12 That division, however, creates challenges 

that must be addressed through the cooperation and coordination of the different IT teams and the 

Elected Officials who supervise them.          

 
12 For example, the impropriety of granting DoIT personnel (who are part of the County Executive’s Office) unfettered 

access to data held by the District Attorney’s Office when a District Attorney may be investigating officials in the 

County Executive’s Office is obvious.  
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B. 2018 Legislative Action 

Years prior to the 2021-2022 cyber-attack, the Suffolk County Legislature was focused on 

the County’s cyber-preparedness and the risks of a cyber-attack.  On March 13, 2018, Suffolk 

County Resolution No. 94-2018 To Coordinate Cybersecurity Initiatives, introduced by Suffolk 

County Legislators Sara Anker and Robert Calarco and passed by the legislature, was signed into 

law by County Executive Steven Bellone.  That law noted and required, among other things:  

(1) “the Information Technology Security Coordinator in the 

Department of Information Technology (‘DoIT’) has overall 

responsibility for protecting the information technology infrastructure 

of the County and providing direction and leadership to all departments 

through education and awareness programs and the implementation of 

security policies, standards and processes;”13 

(2) “the Department of Information Technology and the information 

technology personnel assigned to other County departments and 

agencies are hereby authorized, empowered and directed to meet 

quarterly to discuss issues and technology related to cybersecurity;”  

(3) “DoIT and all departmental information technology units shall work 

collaboratively to develop cybersecurity strategies to mitigate risks and 

potential breaches;” and  

(4) “DoIT and all department information technology units shall also 

jointly draft an IT Risk Assessment Report, to be provided to the County 

Executive, Commissioner of County departments and each County 

 

13  The DoIT Security Coordinator’s overall responsibility for the County’s cybersecurity defense was understood and 
acknowledged by the witnesses interviewed.  For example, former Chief Deputy County Executive Lisa Black testified: 

“Q: . . . we agree that DoIT was responsible for the overall security posture of the County? A: Correct.”   See Testimony 

of former Chief Deputy County Executive Lisa Black before the Special Committee on June 26, 2024, at 28. 
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Legislator by [September] 14  1 of each year outlining the County’s 

current cybersecurity policies and protocols, and noting any changes 

that have been made in the preceding year, with the first report to be 

submitted in 2019.” 

In January 2020, DoIT provided (albeit belatedly) an IT Risk Assessment Report as 

required by that law.  As discussed further below, that report failed to alert the County Executive, 

Legislature, and County Commissioners to significant issues that called into question the County’s 

cybersecurity posture.  DoIT failed to file any subsequent IT Risk Assessment Reports as required 

by County law.15   Commissioner Mastellon cited the challenges of dealing with the COVID-19 

pandemic as the reason for that failure.  When interviewed on October 20, 2023, Commissioner 

Mastellon could not provide an estimate for when DoIT would be able to provide the next IT Risk 

Assessment Report to County leaders.  

C. Cybersecurity Efforts, Reviews And Reports Preceding the 2021-2022 Cyber-

Attack  

From 2017 through 2022, several cybersecurity assessments and other steps were 

undertaken in an effort to strengthen the County’s cyber-defenses.  While County leaders are to be 

commended for undertaking such measures, those efforts clearly failed to protect the County from 

the devastating cyber-attack that commenced in 2021 and became evident in September 2022.   

1. The 2017 Microsoft Assessment for Active Directory Security 

In 2017, shortly after Commissioner Mastellon was appointed to head DoIT, Microsoft 

conducted an assessment of the security of the County’s Active Directory environment (the “2017 

Microsoft Assessment for Active Directory Security”).  An Active Directory is a database that 

 

14  Resolution No. 572-2019, signed into law on June 10, 2019, changed the reporting date from March to September 
of each year.  

15 In July 2022, Commissioner Mastellon emailed a draft report to the office of Legislator Anker.  However, that report 

was never finalized or provided to other County leaders as required by law.  
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holds essential information, such as lists of authorized users and access permission, and plays a 

key role in operating and securing cyber systems.  Vulnerabilities in Active Directory security 

significantly increase the chances of a successful cyber-attack.   

Following a detailed analysis, the Microsoft Assessment concluded, “[b]ased on analysis 

of the technical and operational findings, Microsoft has determined that the Suffolk County 

Department of ITS’s [Department of IT Services, also known as DoIT] Active Directory 

environment is at critical risk of compromise.”  2017 Microsoft Assessment for Active Directory 

Security at 6.  The report noted numerous deficiencies, including:  

Minimal protection against lateral movement - once an attacker has 

access to an end user's machine (via phishing attack, malicious code on 

a web site, or other means), that attacker then attempts to move from 

machine to machine, seeking out high-value credentials.  Suffolk 

County Department of IT has minimal protection in place to prevent this 

type of lateral movement. 

2017 Microsoft Assessment for Active Directory Security at 6.  The report went on to note that, 

“[w]hile each of these issues is, on its own, a critical risk, collectively these risks mean that an 

attacker has multiple avenues to compromise the directory and gain access to every resource in the 

Suffolk County Department of IT environment.”  2017 Microsoft Assessment for Active Directory 

Security at 7.  Finally, Microsoft provided the following overall risk scorecard:    
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2017 Microsoft Assessment for Active Directory Security at 7.   

While the 2017 Microsoft Assessment provided only a limited view into Suffolk County’s 

cyber-security posture and while some, but not all, of the remediation steps set out in the Microsoft 

Assessment were subsequently implemented, the assessment made DoIT leaders aware that the 

County had significant cybersecurity deficits that needed to be remedied.    

2. The 2019 Cybersecurity Assessment 

On February 25, 2019, County Executive Bellone announced that the County would 

conduct a “cyber checkup” to “determine any existing vulnerabilities to cyber-attacks, as well as 

what recommendations should be implemented to protect its physical and digital infrastructure.”16  

In making the announcement, the County Executive noted that:  

Municipalities operate many crucial cyber control systems that are vital 

to the function of government, affecting everything from the water we 

drink, to traffic signals to power plants, and more.  This thorough 

 

16  Available at: https://www.suffolkcountyny.gov/News/ArtMID/583/ArticleID/2601/Suffolk -County-Executive-

Bellone-Announces-Cybersecurity-Project-to-Safeguard-Public-Safety-Infrastructure. 
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security assessment of our current network will serve as a “cyber 

checkup,” helping us understand our current abilities and identifying 

areas that could use improvement.   

The announcement itself further noted that:   

Cyber threats and attacks are a real, significant threat to governments, 

organizations and businesses and often happen without warning.  Cyber-

related attacks have occurred in government organizations across the 

country. . . . The impact of a data breach on an organization averages 

$3.86 million, with more serious “mega breaches” costing hundreds of 

millions of dollars, according to a recent IBM Institute study from 2018. 

The announcement indicated that the County had awarded a Cyber Security and Response Strategy 

Service contract to RedLand Strategies Inc. (“Red Land”) to conduct the “cyber checkup” and that 

Palo Alto Networks (“Palo Alto”), a leading cybersecurity vendor, would be working with Red 

Land on the project.  The 2019 contract required that Red Land (1) conduct a cybersecurity risk 

assessment, (2) review existing response plans, (3) design and implement a cybersecurity tabletop 

exercise, and (4) develop recommendations.  However, the contract limited the assessment to “the 

Suffolk County Police Department, Fire, Rescue and Emergency Services and the Department of 

Information Technology.”17  Limiting the assessment in this way meant that large swaths of the 

County’s IT environment – such as the domains maintained by non-DoIT IT teams – were not 

included in the assessment.  When asked why the assessment was limited in that way, 

Commissioner Mastellon stated: 

the idea here was to effectively bring forth together a group from a 

public safety standpoint to mission a tabletop exercise, you know, 

 

17 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 16. 
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revolving around public safety.  Given the fact that, you know, tabletop 

exercises traditionally have been more aligned with the public safety 

and the law enforcement side of the house.  So, I think the idea here was 

that that made the most sense, is to bring forth the public safety entities 

to the table here and to allow us the ability to work with this.18  

Red Land and Palo Alto completed the cybersecurity risk assessment, conducted a tabletop 

exercise19 with County officials, and made various recommendations in an After-Action Report 

(“AAR”) dated September 23, 2019.  Those AAR recommendations included:  

(1) formalizing a cybersecurity response plan;  

(2) creating a cyber annex to the County Emergency Management Plan;  

(3) establishing a County-wide technology governance structure;  

(4) reviewing the status of all data backups; and 

(5) continuing user training and awareness.   

AAR at 9 (emphasis added).  Furthermore, the report suggested that the County formalize 

communication policies between departments and incident escalation procedures within and 

between departments and develop a standard operating procedure for when it would be appropriate 

to seek outside assistance in a crisis. 

In the first recommendation relating to the creation of a cybersecurity response plan, the 

AAR noted: 

 

18 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 17.  

19 Notably, the tabletop scenario involved hackers accessing devices in multiple departments, locking devices and 

encrypting files, and demanding a ransom.  The exercise involved members of DoIT, Fire Rescue and Emergency 

Services, Police, Parks and the Department of Public Works.  There were also observers from Office of Aging, Civil 

Service, Labor, Licensing and Consumer Affairs, County Attorney, Economic Development and Planning, Health, 
Medical Examiner’s office, Minority Affairs & Youth, Office for People with Disabilities, Prob ation, Real Property, 

Social Services, Soil & Water, Traffic and Parking Violation Agency, and Veterans.  None of the witnesses 

interviewed could explain why the Clerk’s Office and other departments were not involved in the tabletop exercise.  
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There are currently no formal plans to respond to a cybersecurity 

incident.  Right now, each response by various departments is ad-hoc 

and based on trusted relationships.  DoIT indicated that they would 

follow the Disaster Recovery Plan, although that document is intended 

for responding to a physical disaster.  During a crisis[,] personnel in 

every agency and department should know what to do during a 

cyberattack, including who to communicate with, when to communicate 

with them, what actions need to be taken to mitigate the damages and 

what are the recovery options.  A unified cybersecurity response plan 

would allow all agencies and departments to sync their messaging and 

know what step comes next. 

AAR at 9 (emphasis added).  Despite this 2019 finding and recommendation, DoIT made no effort 

to draft a cyber-attack response and recovery plan for the County.   

3. The January 2020 DoIT IT Risk Assessment Report 

Following the 2019 “cyber checkup,” DoIT prepared the January 2020 Information 

Technology Risk Assessment Report (the “Risk Report”) and provided it to the County Executive, 

County Legislators, District Attorney, County Clerk, County Comptroller, Sheriff, and various 

Commissioners and other County leaders.  That report indicated that it was based on “analysis that 

was conducted across the entire County technology Environment to allow us to properly evaluate 

our overall security posture as it relates to technology, governance and resources.”  Risk Report at 2.  

The Risk Report identified various key cybersecurity threats to the County, including: (1) 

“Cybersecurity attackers targeting governments have increased significantly over the past few 

years;” and (2) “91% of cybersecurity attacks start with a phishing email whereas the County 

receives approximately 250 million emails on an annual basis.”  Risk Report at 4.   
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The Risk Report concluded, “Overall, the County’s security posture is good, but [it] 

requires improvements to certain areas to minimize vulnerabilities.  The County currently has 

dedicated resources responsible for managing the overall security posture, however, their ability 

to properly coordinate activities across the County are limited, which has resulted in a disconnected 

approach.”  Risk Report at 2.  Noting the 2019 Red Land and Palo Alto assessment, the Risk Report 

stated:  

The most significant conclusion [of the 2019 assessment] was that the 

County does not have a formal plan to respond to a cybersecurity 

incident. . . . a unified cybersecurity response plan is recommended for 

the County.  During a crisis, personnel in every agency and department 

should know what to do during a cyberattack. . . . The Cybersecurity 

working group [led by DoIT] will develop the unified cybersecurity 

response plan with input from all departments.   

Risk Report at 7-8 (emphasis added).  Despite this commitment in 2020, DoIT again failed to draft 

a cyber breach response and recovery plan.      

Additionally, the Risk Report indicated that the 2019 assessment included a “Security 

Lifecycle Review (SLR) – the SLR focused on various types of network activity across the Suffolk 

County network perimeter, located at [the three County data centers]. . . .  After the review was 

conducted[,] a summary was provided on the operational risks facing the County and steps were 

taken to mitigate those risks.”  Risk Report at 4 (emphasis added).    

The Report also noted that “[t]he County’s decentralized technology organization structure 

has resulted in a distributed technology security infrastructure environment” (Risk Report at 4) 

and that a “holistic, enterprise-wide, cost effective and more efficient security architecture …[with 

a] ‘single pane of glass’ [is] needed to properly evaluate and respond to threats” (Report at 7).  The 

Risk Report stated, “we have recently purchased and will be in the process of upgrading our entire 
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security technology architecture over the course of the next 9-12 months.”  Risk Report at 7.  In 

an effort to create this “holistic, enterprise-wide,” “single pane of glass” cybersecurity approach, 

DoIT made major investments by purchasing and deploying new firewalls, end-point-detection 

software, and other security technology from Palo Alto.  Those efforts are discussed in more detail 

below.   

Finally, although it did not specifically use the term Chief Information Security Officer 

(CISO), the Risk Report recommended the hiring of a “strategic leader [who] is more focused on 

policy, strategy and collaboration than [ ] day-to-day operations [as the County’s DoIT Security 

Coordinator is] [and can provide] additional dedicated leadership in support of cybersecurity.”  

Risk Report at 5.  Although the Risk Report indicated that DoIT was “pursuing additional staff 

from candidates outside the County to support this executive leadership role” (Risk Report at 5), 

no such executive leader was hired until May 1, 2023, almost nine months after the ransomware 

attack.20 

4. Bitcoin Mining and The February 2022 CyberDefenses Report  

In August 2021, investigators in the Suffolk County District Attorney’s Office developed 

evidence establishing that a Suffolk County Clerk’s Office IT employee, Christopher Naples, was 

using the Riverhead data center to host Bitcoin mining 21  machines.  In the course of the 

investigation, dozens of Bitcoin mining machines were found in the Clerk’s Office section of the 

Riverhead data center.  Our investigation has not uncovered evidence that the 2021-2022 cyber-

attack was linked to Bitcoin mining in the Clerk’s Office and most of the IT personnel interviewed 

 

20 See Vera Chinese, Suffolk, Without a Cyberattack Recovery Plan, Hires Chief to Create One, Newsday (May 1, 
2023), available at: https://www.newsday.com/long-island/suffolk/suffolk-cyberattack-legislative-committee-

kenneth-brancik-qpb375ri.  

21 According to CISA, crypto-miners, including Bitcoin miners, leverage “crypto mining software to solve complex 

mathematical problems involved in validating transactions.  Each solved equation verifies a transaction and earns a 
reward paid out in the cryptocurrency .” See https://www.cisa.gov/news-events/news/defending-against-illicit -

cryptocurrency-mining-activity.  To run this type of software, Bitcoin miners use highly powered machines that must 

be kept in a climate-controlled environment to avoid overheating.  
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as part of this investigation stated that they do not believe that the two events were related.  

However, it has been plausibly suggested that Mr. Naples was distracted from his work by the 

Bitcoin mining and, thus, may not have been taking appropriate steps to maintain and upgrade the 

County Clerk’s IT environment prior to his September 2021 arrest, which may have contributed 

to the threat actors gaining access to the County’s environment. 

In an internal DoIT memorandum produced in July 2022, Commissioner Mastellon wrote:  

After an extensive analysis and investigation performed by the Suffolk 

County District Attorney’s Office, the Suffolk County Department of 

Information Technology and a cybersecurity expert consultant 

[CyberDefenses], it was determined that this [Bitcoin mining] incident 

did NOT result in a data breach and/or any compromised systems.  

While the illegal crypto-mining operation did negatively affect 

operations (i.e., Internet speed, data center heating) within the 

Riverhead facility while it was operational, as soon as the illegal 

equipment was seized and decommissioned, operations within the 

Riverhead facility returned to normal. 

Mastellon Memorandum, July 26, 2022 (emphasis in original). Thus, despite subsequent 

speculation to the contrary, it appears that DoIT itself concluded that the Bitcoin mining operation 

in the Clerk’s Office did not contribute to the 2021-2022 cyber-attack.  

When interviewed, DoIT’s Information Technology Security Coordinator, Brian 

Bartholomew,22 reported that he had become aware of Bitcoin mining activity in the Clerk’s Office 

back in 2017 or 2018 and that he had instructed Mr. Naples and another Clerk’s Office IT employee 

 
22  As the County’s Information Technology Security Coordinator, Mr. Bartholomew was in charge of the DoIT 

Security Team and had responsibility for the “day-to-day activities required to protect the County’s infrastructure.”  

Risk Report at 5.   
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to stop that activity.  When asked if he alerted any of his superiors to that activity in 2017 or 2018, 

Mr. Bartholomew testified: 

A: Yes, I mean, I identified management at the time and told them what 

we were seeing. . . .  I believe it was just management that I had told 

that we’d seen what was going on, you know, showed them the alerts 

[that revealed Bitcoin mining activity]. 

Q: OK, so who in management did you notify back in 2018 about the 

Bitcoin mining? 

A: I believe at the time it was the, the Commissioner. 

Q: Who was the Commissioner then? 

A: I believe it was Commissioner Mastellon. 

When interviewed, Commissioner Mastellon denied ever having been advised of Bitcoin mining 

in the Clerk’s Office by DoIT Security Coordinator Bartholomew back in 2017 or 2018.   

Even if Commissioner Mastellon did not know about Bitcoin mining in the Clerk’s Office 

in 2017 or 2018, it is clear that several DoIT employees were aware of the Bitcoin mining 

underway in the Clerk’s Office no later than February 2021, more than six months before Mr. 

Naples’ arrest in September 2021.  When interviewed, two DoIT employees admitted having such 

prior knowledge.  One of those employees reported the activity to his DoIT supervisor.  That 

supervisor, according to his own testimony, did not relay that information further up the DoIT 

chain of command or otherwise report it to County officials. 

After the Bitcoin mining operation was exposed in August 2021 and Christopher Naples 

was suspended from his position, DoIT and Clerk’s Office personnel worked collaboratively to 

help the Clerk’s Office better understand and address the challenges in their IT environment.  As 

part of that process, the Clerk’s Office IT Team granted administrator access rights to certain DoIT 

personnel.   
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  Also in response to the discovery of the Bitcoin mining operation, DoIT leadership 

decided to use a current DoIT cybersecurity vendor, Presidio, to retain another cybersecurity 

vendor, CyberDefenses, to “provide cyber security threat investigations, cyber security incident 

response, and/or computer forensic investigation, consulting and/or data recovery and retrieval 

services” for a period of one year, starting August 24, 2021.23  The CyberDefenses engagement 

included “assessing potential vulnerabilities or flaws that could expose the County to a 

cybersecurity assault.”  CyberDefenses conducted that assessment and issued a report dated 

February 24, 2022 (the “CyberDefenses Report”).  That report revealed that Suffolk County was 

extremely vulnerable to precisely the type of cyber-attack the County experienced six months later.   

The CyberDefenses Report, released six months prior to the cyber-attack, catalogued 

scores of serious deficiencies in the County’s cybersecurity posture.24  As revealed in the table 

below, the report rated nearly every County domain at a risk level of 100 – the highest possible 

risk level. 

 

23 Presidio Compromise Assessment Statement of Work at 3, Aug. 20, 2021, SOW#1003721005811 SOW-1.   

24 Given the nature of the CyberDefenses Report and the specificity of many of the identified vulnerabilities, we are 

summarizing the report’s findings only in general terms even though DoIT leadership claim ed in 2023 that most of 

the vulnerabilities identified in the CyberDefenses Report have now been remediated.   
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The CyberDefenses Report noted:  

(1) “The goal of the assessment was to find vulnerabilities that attackers may 

exploit to conduct a successful cyberattack.”  CyberDefenses Report at 4. 

(2) The assessment covered “included all aspects of the County’s networked 

systems.”  CyberDefenses Report at 4. 
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(3) Numerous County departmental firewalls had reached end-of-life on 

September 30, 2017, and end-of-support in 2018.25  CyberDefenses Report 

at 9-10.  

(4) County IT vulnerabilities included “Ineffective Network Segmentation,” 

“End of Life Firewall Systems,” “Branch Office and Vendor Remote 

Access” issues, “Overly Broad Access to Non-County Networks,” and 

“Unsanctioned Internet Connections.”  CyberDefenses Report at 6. 

(5) “The County has implemented essential protective technologies and 

established an external perimeter at the network outermost edge. Efforts 

overall are focused on holding out potential attacks at the perimeter 

boundary. The internal network has firewalls installed in front of each major 

department network, but these security measures are not configured to 

achieve the level of protection required to significantly limit internal 

navigation of the County’s internal network. . . . Other aspects of a 

comprehensive security program have received less attention, and include: 

• identification of assets, threats, and risks • monitoring and detection 

capable of discovering the onset of potential attacks • response and recovery 

strategies for containing and mitigating attacks should they occur.” 

CyberDefenses Report at 33 (emphasis added). 

(6) “Assessment scans were able to access numerous department-level 

resources without impediment. Firewalls exist at the network entry to 

 

25  In his interview and subsequent public testimony, Commissioner Mastellon indicated that he believed the 

CyberDefenses Report was incorrect in concluding that all of the departmental firewalls had reached end-of-life and/or 
end-of-support but acknowledged that several of the departmental firewalls had reached end-of-life and that two had 

even reached end-of-support.  In any event, critical infrastructure such as firewalls should be replaced before they 

reach end-of-life and no firewall that had reached end-of-support should have been in use in the County.  
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various departments, and it was anticipated that they would prevent access 

to a greater degree. . . .  The goal of evaluating these [firewall] rules was to 

determine why the scans were able to discover so many internal department 

systems.”  CyberDefenses Report at 9 (emphasis added). 

(7) “Internal departmental firewall rulesets will not provide an effective barrier 

or limit threat actors attempting to move laterally within the network and 

obtain access to other systems. A compromised host in an internal 

department segment can be exploited to bypass the departmental firewall 

and gain access to other systems on the County network and in other 

departments.”  CyberDefenses Report at 10 (emphasis added).  

(8) “[R]emote access tunnels that in some cases terminate at internal 

[departmental] firewalls rather than at the [ ] perimeter [firewalls] add to the 

hazards associated with the ability to roam the network in a relatively 

unobstructed manner mentioned above. A security event that results in a 

network compromise at one of the departments can be leveraged to gain 

access to the County's networks and systems and potentially spread 

undetected.”  CyberDefenses Report at 10 (emphasis added).  

(9) “[D]evice discovery scanning revealed a very large number of systems that 

were not anticipated, with IP address ranges on networks that were not 

associated with the County.”  CyberDefenses Report at 11. 

(10) “Unsanctioned Internet Connections . . . pose threats to the entire County, 

allowing activities to take place that circumvent the current architecture’s 

protection and detection capabilities.”  CyberDefenses Report at 11. 

(11) “Unpatched Operating Systems.”  CyberDefenses Report at 24. 
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(12) “Obsolete Operating Systems and Applications.”  CyberDefenses Report 

at 24. 

(13) “Attackers that gain access to the network can use these insecure protocols 

to obtain login credentials to further gain access and move about the 

network.”  CyberDefenses Report at 27 (emphasis added). 

(14) “[F]orty-two (42) instances of [equipment provided by a prohibited foreign 

vendor] were found on the network.”  CyberDefenses Report at 28. 

(15) “Recommendations” included: 

a. “The County should ensure that an incident response plan is in place  

and that staff are familiar with the actions that need to be taken to 

contain and address an attack. An exercise of the plan should be 

conducted regularly while corrective actions addressing the issues 

are planned and executed.”  CyberDefenses Report at 32 (emphasis 

added).  

b. “The County needs a Chief Information Security Officer role with 

sufficient organizational influence to help guide the program from 

its current state to a more evolved level of maturity to establish 

cybersecurity requirements and institute accountability. . . .  It is rare 

for an organization the size of the county to lack this degree of 

strategic cybersecurity leadership, which is required for an 

organization of the relative risk category.”  CyberDefenses Report 

at 33 (emphasis added). 

c. “Threat Monitoring – A threat monitoring program that provides 

24x7 alert detection and analysis for suspicious and potentially 

malicious activity is needed. Threat intelligence to help connect 
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advancing and evolving threats and the effect on potential 

vulnerabilities should additionally be included.”  CyberDefenses 

Report at 33. 

d. “Remove Obsolete Systems.”  CyberDefenses Report at 29. 

Once again, despite the clear call for DoIT to draft a cyber-attack response and recovery 

plan, this time in 2022, DoIT failed to draft such a plan.  Similarly, the recommendation that the 

County hire a CISO to provide appropriate cybersecurity supervision and oversight was not 

implemented until months after the September 2022 ransomware attack and months after this 

committee’s investigation was underway.  

Given the content of the CyberDefenses Report, it should have immediately been made 

available to the County Executive, the County Legislature, other County leaders and non-DoIT 

Information Technology teams so that the vulnerabilities identified could be urgently addressed.  

Instead, aside from some possible knowledge by a single Deputy County Executive,26 interviews 

with Commissioner Mastellon, Deputy Commissioner Ari McKenzie, and former Chief Deputy 

County Executive Black indicated that the report’s contents were never revealed to County leaders 

above Commissioner Mastellon.  Perhaps more concerning, former Chief Deputy County 

Executive Black (who first reviewed the CyberDefenses Report when it was requested by the 

Special Committee in 2023) testified that, “the report did not reveal anything new, anything that 

we were not already aware of . . . The report did not reveal anything new that we had to learn from 

this report . . . [Commissioner Mastellon] relayed that up his chain of command and I was made 

aware that there was a report that identified everything that we already knew.”  Testimony of 

former Chief Deputy County Executive Lisa Black before the Special Committee on June 26, 2024, 

 

26  Commissioner Mastellon stated during his testimony on October 20, 2023, that he “believe[d] there was a County 
Executive representative.  There was a  Deputy County Executive that was represented in that meeting, yes.”  

Testimony at 22.  However, Commissioner Mastellon was unable to provide the name of that Deputy County 

Executive.  
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at 18-19, 35.  If, in fact, the deficiencies noted in the CyberDefenses Report were actually known 

to the DoIT leadership team prior to the issuance of that report, that only makes their failure to 

alert County leadership to the situation even more troubling.      

Days after the CyberDefenses Report was issued, on March 2, 2022, Commissioner 

Mastellon was questioned by the Legislature’s Government Operations, Personnel, Information 

Tech & Diversity Committee on the County’s cybersecurity posture.  At the committee meeting, 

Commissioner Mastellon did not mention the CyberDefenses Report or its findings and, instead, 

claimed that the County had “significant safeguards in place that has positioned us well against 

any potential attack.”27  As a result, the Legislature was unaware of the need to urgently address 

the weaknesses CyberDefenses had identified in the County’s cybersecurity system. 

5. The Draft July 2022 DoIT IT Risk Assessment Report 

Although never finalized, DoIT prepared a draft annual IT Risk Assessment Report (the 

“2022 Draft Report”) and forwarded that draft to a single legislator in July 2022, approximately 

seven months after the threat actors first infiltrated Suffolk County’s IT environment 28 and two 

months prior to the overt ransomware attack.  That draft report contended that “[o]verall, the 

County’s security posture is good, but cyber threats have significantly increased.”  2022 Draft 

Report at 2.  In an apparent reference to the CyberDefenses engagement,29 the report noted that:  

In 2021, the Department of Information Technology contracted with a 

leading cybersecurity firm to conduct a cybersecurity assessment.  The 

assessment evaluated network configurations and cybersecurity 

technologies in place within the County with the goal of finding 

 

27 See Minutes from March 2, 2022 Committee Meeting at 5.  

28  As noted further below, the Special Committee has considered and relied on Palo Alto Unit 42 reports dated 

December 20, 2022, and April 3, 2023, including their conclusion that the initial breach occurred on or about 
December 19, 2021.    

29 During his testimony on November 10, 2023, Deputy Commissioner McKenzie confirmed that this was, in fact, a  

reference to the CyberDefenses engagement.  McKenzie Testimony at 39. 
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vulnerabilities that attackers may exploit to conduct a successful 

cyberattack.  In addition, the assessment provided a foundation for the 

cybersecurity firm to provide recommendations to help the County 

prevent such an attack or reduce the damage of an actual attack.  This 

assessment identified a number of improvement opportunities that were 

presented to the County for implementation.  Many of the improvement 

[sic] were implemented, however, some of the recommendations, due 

to legacy application requirements, have led to an extended phase-out 

approach to ensure business continuity with the legacy solutions.  

2022 Draft Report at 3.  Nothing more was said about the CyberDefenses Report.  

The 2022 Draft Report also noted that, back in 2019, as a result of the Red Land / Palo Alto 

tabletop exercise, DoIT had “identified the need for a cybersecurity response plan to support our 

efforts in the event of a cybersecurity incident.”  2022 Draft Report at 5.  Such a plan was being 

“discussed” according to the 2022 Draft Report.  2022 Draft Report at 5.  In our interviews, 

Commissioner Mastellon, Deputy Commissioner McKenzie, DoIT Security Coordinator 

Bartholomew and other witnesses all confirmed that no written cyber-attack response and recovery 

plan was ever produced for the County prior to the attack or, for that matter, after the attack.  

Furthermore, the County Executive’s outside counsel explained that no drafts of such a plan could 

be produced because no such drafts exist.  In her June 26, 2024 testimony before the Special 

Committee, former Chief Deputy County Executive, Lisa Black, reported that the County added a 

“Cyber Annex” to the Suffolk County Comprehensive Emergency Management Plan in November 

2023.  See Testimony of former Deputy County Executive Lisa Black before the Special 

Committee on June 26, 2024, at 15, 38.  A review of emails indicates that a “Cyber Annex” dated 

December 5, 2023 was forwarded to the Fire, Rescue and Emergency Services Commissioner by 

the former CISO on December 6, 2023.  That “Cyber Annex,” however, is generic, rudimentary 
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and it does not instruct County personnel what should actually be done in the event of another 

cyber-attack.30  It is not specific to Suffolk County or its IT environments, and it is more accurately 

described as a plan to have a plan.  While its collection of various cyber best practices from various 

government websites is helpful, it is not a cyber response and recovery plan that would 

meaningfully assist the County in the event of another cyber-attack.  

Finally, to illustrate increasing cybersecurity threats, the 2022 Draft Report noted that:      

[O]n December 9, 2021, a newly discovered computer bug was 

identified in a hugely popular piece of computer code, referred to as the 

Log4j vulnerability. . . . [The CISA] Director, indicated “the Log4j 

vulnerability is the most serious vulnerability I have see[n] in my 

decades-long career.”  Many threat actors leveraged this bug to exploit 

vulnerabilities throughout the world.  Suffolk County took 

extraordinary steps to address this issue within our technology 

environment and established a standing meeting with all county IT 

departmental representatives to take the necessary actions to mitigate 

this risk.  To date, the County has not been negatively affected by the 

Log4j vulnerability, however, we continually monitor our network for 

this and other known vulnerabilities. 

2022 Draft Report at 2. 

In fact, according to reports later issued by Palo Alto as part of the County’s remediation 

efforts,31 the Blackcat cyber criminals who carried out the September 8, 2022 ransomware attack 

against Suffolk County had infiltrated Suffolk County’s IT environment some seven months prior 

 
30 Given that the “Cyber Annex” is not public, the Special Committee will not further describe its contents in this 

report.  

31  See Palo Alto Unit 42 reports dated December 20, 2022, and April 3, 2023.  
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using the Log4j vulnerability and had been conducting reconnaissance on the County’s IT systems 

since that time.  Furthermore, although multiple witnesses confirmed that many meetings of 

County IT professionals were held to address the Log4j vulnerability, and although that 

vulnerability was largely remediated within the County IT environment, instances of un-

remediated Log4j files were still being found across the County after the September 2022 

ransomware attack.  

D. Basic IT Infrastructure and Security Prior To The 2021-2022 Cyber-Attack 

1. Basic Security Architecture 

Just as we do not provide all the vulnerability details described in the CyberDefenses 

Report in this public report, we will not provide a detailed description of Suffolk County’s IT 

infrastructure here.  However, it is necessary to have a basic understanding of the County’s IT 

architecture to appreciate what left Suffolk County particularly susceptible to a cyber-attack.  

Firewalls are a critical part of any sound cyber-defense system.  As part of the 2019 Red Land / 

Palo Alto assessment, if not before, DoIT and other County IT personnel recognized that Suffolk 

County was using a series of firewalls, some of which had reached end-of-life and even end-of-

support, provided by different software companies.  Some of those firewalls were “perimeter” (or 

“edge”) firewalls that protected the entire County by erecting a firewall around the outer edge of 

the County’s IT environment.  Other firewalls were “departmental” firewalls, meaning that they 

were erected within the perimeter firewalls around certain County departments (e.g., Department 

of Health, Department of Social Services).  The “perimeter” firewalls were at all times controlled 

only by the DoIT Security Team.  DoIT Security Team personnel also controlled most, but not all, 

departmental firewalls.  For instance, the firewalls that surrounded the Clerk/Comptroller and BOE 

domains were not controlled by DoIT.  The IT team that controls a particular firewall writes (and, 

thus, can change) the rules that control how the firewall operates (for instance, what types of data 

will be permitted to pass through the firewall), and has greater insight into whatever technical 
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reporting the firewall may provide.  Several of the County firewalls in use had reached “end-of-

life,” meaning that the vendor that provided that firewall would no longer sell that version of the 

product, while others had gone beyond “end-of-life” and reached “end-of-support,” meaning that 

the vendor would no longer provide patches, upgrades and (in some instances) technical support 

for those models.   

In his public appearance before the Special Committee on October 20, 2023, Commissioner 

Mastellon testified as follows: 

Q. The departmental firewalls that were in existence at that time in 

February of 2022 [the time of the CyberDefenses Report], ha[d] they 

reached end of life? 

A. There were two that were effectively end of life…at that point in time. 

Q. And had they reached end of support? 

A. Um...I’m not -- I do believe that the two themselves had reached end 

of support, yes. 

Q. Okay.  So, assuming with that modification, since our discussion on 

Tuesday, two of the [County’s] departmental firewalls were both end of 

life and end of support; correct? 

A. Correct.  

*   *   * 

Q. The best practice is to replace technology, whether it’s a firewall or 

anything else, prior to it reaching end of life; right? 
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A. Oh, absolutely.  If you have the opportunity.  In this scenario we had 

a number of [firewalls] that needed to be taken care of and we were 

working towards that, sure.32 

 Additionally, end-point detection software is an integral part of a modern cybersecurity 

defense system.  End-point detection software is computer code that is installed on end-user 

hardware devices, such as desktops or laptops, and actively monitors for malware, suspicious 

activity and other threats.  Typically, end-point detection software will isolate and/or neutralize 

malware it detects and report the detection to a centralized security system.  End-point detection 

systems may also log, block and/or report on suspicious activity within an IT environment.  Like 

the firewalls, in 2019, the County’s end-point detection software was a patchwork of different 

products, some of which were no longer updated or even supported, provided by different software 

companies.       

2. The Palo Alto Upgrades  

As noted above, Palo Alto was a key vendor involved in the 2019 “cyber checkup” 

announced by the County Executive and carried out by DoIT.  As a result of the 2019 cybersecurity 

assessment, DoIT decided to replace the DoIT-controlled Cisco firewalls with Palo Alto firewalls.  

This included the perimeter firewalls that provided protection to the entire County. The 

replacement of firewalls is a major technical undertaking that requires extensive planning, effort 

and expenditures.  According to the interviews of all of the witnesses involved in that project, the 

replacement of the Cisco firewalls with Palo Alto firewalls took months and was only ultimately 

accomplished after numerous attempts.  The need for numerous attempts to erect such a firewall 

is not unusual in the context of a complex, high-volume data environment such as that maintained 

by Suffolk County.  In conjunction with the new Palo Alto firewalls, a Palo Alto end-point 

 

32 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 47-48. 
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detection product, known as Cortex, was deployed across Suffolk County, including in 

departments that were not surrounded by a Palo Alto departmental firewall.  Cortex monitored 

devices across the County and reported directly to the DoIT Security Team by sending email alerts 

to a particular email address.  As a result, the DoIT Security Team was immediately and directly 

alerted when Cortex detected what it perceived to be malware, suspicious activity, or a similar 

threat anywhere in the County.  This monitoring and reporting from all corners of the County 

environment meant that the DoIT Security Team had unique insight into what was being detected 

across the County.33  In fact, as interviews of members of the DoIT Security Team revealed, there 

were so many Cortex alerts being sent to the DoIT Security Team (sometime hundreds per day) 

that the team felt, in the words of one member, “completely overwhelmed” by them and the alert 

emails overcrowded their email inboxes.  The volume of alerts in the spring and summer of 2022 

was so high that the DoIT Security Team re-routed those alerts from their email accounts to a Slack 

Channel so the alerts would no longer make their email inboxes unusable.  While some DoIT 

Security Team Members reported that they checked the alerts in the Slack Channel at least daily, 

when asked how often they checked the alerts in the Slack Channel, one Security Team member 

responded, “not often enough.”           

3. The “Pass Through” Rule     

One of the most significant revelations of the Special Committee’s investigation has been 

that, in the course of erecting the new Palo Alto perimeter firewalls, DoIT personnel created a 

“pass through” so that internet traffic destined for the Clerk’s Office would traverse the perimeter 

firewall without inspection.  There is bitter disagreement between DoIT personnel and the Clerk’s 

 

33 The former County Executive repeatedly and publicly stated, “County IT leadership had no eyes on and no ability 

to monitor the Clerk IT environment.” That statement was incorrect. Although DoIT’s insight into the 

Clerk/Comptroller domains was more limited than in other areas of the County, it was still significant given that 
Cortex was deployed in the Clerk/Comptroller domains and was reporting to the DoIT Security Team, DoIT was 

running scans in the Clerk/Comptroller domains for Log4j vulnerabilities, and assessments such as one conducted by 

CyberDefenses in 2022 provided critical information about the Clerk/Comptroller domains.   
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Office IT personnel about who is responsible for this “pass through.”  Our investigation did not 

determine whether Clerk’s Office personnel requested the “pass through” as the DoIT 

Commissioner later alleged, but only DoIT personnel had the ability to create the “pass through” 

because only DoIT personnel had control over the County’s perimeter firewall.34  The interviews 

of DoIT and Clerk’s Office IT personnel and reviews of contemporaneous communications reveal 

that both teams were well aware that the Clerk’s Office departmental firewall was a Dell SonicWall 

firewall that had reached end-of-life in 2019.  Clerk’s Office personnel described that firewall as 

“passive” and “primarily worked by blocking suspect actors.”35  The status of that departmental 

firewall was a significant part of what led to the discussions relating to a proposed upgrade of the 

Clerk’s firewall described in more detail below.  Knowing that the Clerk’s Office was protected 

only by an end-of-life departmental firewall, no IT professional should have sought, or agreed to, 

the creation of a “pass through” in the County’s perimeter firewall for traffic destined for the 

Clerk’s Office firewall.  This is especially true given that the February 2022 CyberDefenses Report 

specifically noted that:  

Internal departmental firewall rulesets will not provide an effective 

barrier or limit threat actors attempting to move laterally within the 

network and obtain access to other systems.  A compromised host in an 

internal department segment can be exploited to bypass the 

departmental firewall and gain access to other systems on the County 

network and in other departments. . . . remote access tunnels that in some 

cases terminate at internal [departmental] firewalls rather than at the [ ] 

perimeter [firewalls] add to the hazards associated with the ability to 

 
34 In fact, in regard to the pass through, DoIT Security Coordinator Bartholomew testified “I would have had to put a 

rule in [ ] to allow it, yes.”  September 25, 2023 Brian Bartholomew testimony.  

35 February 10, 2023 interview of Peter Schlussler.  
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roam the network in a relatively unobstructed manner mentioned above. 

A security event that results in a network compromise at one of the 

departments can be leveraged to gain access to the County's networks 

and systems and potentially spread undetected. 

CyberDefenses Report at 10 (emphasis added).  

Mr. Peter Schlussler, the head of the Clerk’s Office IT Team, testified as follows on the 

“pass through” issue:36  

Q. On page six of your report, you wrote, “I was also informed by the 

DoIT Deputy Commissioner Ari McKenzie in June 2022 that the 

Suffolk County’s Clerk’s Office Sonic firewall was a passthrough of the 

Suffolk County's Palo Alto edge firewall.  Being very alarmed to hear 

such, I asked for how long or why was this the case with the response 

from Ari [-] [“]I do not know the reason or when,[“] which meant that 

there was no adequate Suffolk County level protection at the Suffolk 

County Clerk's Office network and was basically not protected at all." 

Please explain why you were so concerned about this issue. 

A. What he was saying or inferring, because I never did  get a final 

answer, it’s that perimeter firewall that I spoke of earlier that’s covering 

the whole county, he was suggesting there was a hole poked through 

that perimeter firewall [and] that the County Clerk was not protected 

with that firewall, that the only firewall that was going to be protecting 

the County Clerk was this local firewall, the SonicWall, and that that is 

going to be protecting ourselves against the World Wide Web.  What I 

 

36 Testimony of Peter Schlussler before the Special Committee on June 16, 2023, at 13-14 (emphasis added).  
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found very alarming honestly, one, [Deputy Commissioner McKenzie’s 

statement], but, two, is that in the same breath, you're saying it's a pass-

through. I don’t know why or how.  I certainly didn’t authorize it - Pete 

Schlussler – which makes no sense for many reasons, but why wouldn’t 

you know that at that point in time, recognizing the fact that we were 

looking for an additional firewall, a Palo Alto firewall to replace the 

SonicWall, why would you not treat the urgency immediately that 

moment in time recognizing we had no protection?  Instead, he said, 

Well, okay, I see this happening.  We’ll do you right after we're finished 

with [another department] as far as giving you an alternate solution for 

a firewall.  And I go, Okay, I guess you’re the guy in charge, you know 

what you’re doing.  Okay. But in hindsight, if that is true, it was a 

passthrough, an unauthorized passthrough, I can’t emphasize that 

enough, for the life of me, I cannot understand why the urgency of  

having that Palo Alto firewall [requested by the Clerk’s Office] rejected 

by the Commissioner at that time - why that wasn’t put front and center 

as a priority?  I don’t know why that would have been the case other 

than, as I mentioned before, the lack of technical understanding by the 

leadership in DoIT because anybody that had any degree of 

understanding of the technology, especially cyber security -- and again, 

I am not a cyber security expert.  I’m a functionality expert. I can build 

systems until the cows come home, but as far as cyber security, I’m not 

the guy.  I wasn’t hired to be that guy.  Ari was supposed to be hired to 

be that guy, and he said that, so I have to defer.  So that’s where my 

alarm went off saying there’s something not good here. 
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On the “pass through” issue, Deputy Commissioner McKenzie testified as follows:37  

Pete [Schlussler] gave me a call and basically said that, you know, you 

guys can’t -- you can’t filter any of my traffic, you know.  We do billions 

of dollars of transactions, you can't filter any traffic.  I found that odd 

because at that point I didn’t fully understand or have any context.  I 

mean, I’m like I don’t understand what you’re talking about.  I went 

back to the team and [DoIT IT Security Coordinator] Brian 

[Bartholomew], and pretty much everyone in the team educated me to 

let me know that the way that the clerk’s environment was designed at 

their request was that the perimeter firewalls didn’t do any of what we 

call stateful packet inspection, deep inspection, deep SSL decryption of 

traffic, secure socket layer.  So, everything that would normally be 

filtered, I guess you can think of it as the perimeter is a screen door. 

Right?  So, basically, every other department used our screen door and 

they had their door, solid wood door, on the inside.  So, the analogy is I 

don’t want any screen door.  

* * * 

Q. Thank you.  Got it.  That’s helpful.  Just to recap where we were 

before the break, if I understood your explanation correctly, the 

perimeter firewalls that were maintained by DoIT had a passthrough for 

the clerk’s office at the request of the clerk’s office, right? 

A. That is -- that was the conversation I had with Mr. Schlussler.  And 

I went back to the team to confirm that because I found that – I guess 

 

37 November 10, 2023 interview of Deputy Commissioner McKenzie at 43-46 (emphasis added).   
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the best word I can think of was preposterous.  I thought I was 

mishearing because I’ve never heard in my years anything like that. 

They -- I guess, for the lack of better term, they schooled me.  They 

educated me on that.  And as time has progressed, I’ve come to 

understand that was back before Scott [Mastellon] was there and prior 

commissioners. 

Q. And so data flowing ultimately to the clerk’s office was essentially 

just passing through those perimeter firewalls without scrutiny? 

A. That is correct. 

Commissioner Mastellon and former Chief Deputy County Executive Black testified that 

they were not aware of the “pass through” in the perimeter firewall until Palo Alto’s Unit 42 

personnel discovered it as part of the post-attack remediation efforts and asked about it.  

Commissioner Mastellon insisted that, even though he did not know when that “pass through” rule 

was put in place, it was done at the behest of the Clerk’s Office.  He testified that he attempted to 

uncover evidence to this effect by having DoIT employees search emails looking for requests from 

the Clerk’s Office.38  He further testified39 that:  

Q. . . . [quoting the CyberDefenses Report]. And that means that there 

were tunnels that would allow outside parties to bypass those Palo Alto 

[perimeter] Firewalls and connect directly to the internal Cisco 

departmental firewalls; right? 

A. That was the way it was configured; there were configurations that 

allowed for that. 

 

38 The former County Executive’s outside counsel has provided emails that purportedly support a conclusion that the 
Clerk’s Office requested the creation of the “pass through.”  However, those emails do not correspond to the forensic 

evidence that reveals when the “pass through” was actually created in the Palo Alto perimet er firewall by DoIT.  

39 October 17, 2023 interview of Commissioner Mastellon transcript excerpts at 29 (emphasis added).  
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Q. Okay.  So although the Palo Alto Firewalls are current and very good, 

they can be bypassed given the configuration that’s set up in some 

instances in the County. 

A. And again, the number of instances I can’t speak to, but they have 

identified as part of this report [that] there were a few of them. 

* * * 

Q. And what were you asking him to look for in Brian Bartholomew’s 

e-mail?40 

A. Firewall rules. 

Q. Why did you need that? 

A. Because there was an identification of a rule as it relates to the Clerk's 

environment that allowed for certain traffic to go through [the perimeter 

firewall], and we were looking -- we were asking Brian [Bartholomew] 

-- number one, I asked him whether or not he was aware of the rule and 

he said he was and that's the way it's always been, but then I asked him 

specifically for, you know, at what point in time was that requested, do 

you have any documentation on that, do you have any e-mails relating 

to this.  So that was the extent of the [email] searching that was 

requested at that point in time. . . . in November of 2022 I requested -- I 

asked Brian [Bartholomew] if he had knowledge or documentation 

relative to a particular firewall rule that was implemented in Palo Alto, 

 
40 October 17, 2023 interview of Commissioner Mastellon transcript excerpts at 112-121.  Interviews of Commissioner 

Mastellon, Deputy Commissioner McKenzie and other DoIT personnel revealed that DoIT employees were repeatedly 

instructed to search the emails of Suffolk County employees during the remediation period that followed the 

September 2022 ransomware attack.  In this instance, the employees were searching for evidence of who requested 
and/or authorized the “pass through” in the perimeter firewall.  In another instance employees searched emails to 

determine who may have known about Bitcoin mining in the Clerk’s Office prior to the arrest of Christopher Naples 

in September 2021.  That search was prompted by reporting in a Newsday article.   
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and obviously subsequently potentially implemented in the Cisco 

firewall, at which point in time he had indicated in November of 2022 

he tried, he could not -- he couldn’t effectively do the search given 

everything else he was working on.  So we engaged [another DoIT 

employee] at that point in time . . .  

Q. So this firewall rule that you were concerned about, you just said it 

was implemented [in] the Palo Alto firewall.  So, if I understand 

correctly, only DoIT had control over the Palo Alto firewall rules; right? 

A. DoIT and Security Operations Center, correct. 

Q. Okay, the Presidio vendor. 

A. Correct. 

Q. So whatever this rule was that caused concern would  have had to 

have been a rule that originated with DoIT and its vendor; right? 

A. Yes. However, while there are rules that were executed  by Brian 

[Bartholomew] and/or the security team, and furthermore by the SOC, 

they do tend to come at the behest of a particular department.  And if, in 

fact, it’s determined that department is going to -- that we’re going to 

honor that particular request, it can be implemented as such.  So just 

because Brian himself and/or Presidio executed on the rule doesn’t 

necessarily mean that it was originated from a particular department at 

the request of the department, or at the demand of a department.  In 

many cases it’s a demand. . . .  So there was a rule here that suggested 

that traffic be allowed through the perimeter firewall directly to the 

Clerk’s Office without any filtering, which I thought was odd.  And it 
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was uncovered by the Palo, Unit 42 folks incident response team.  So I 

wanted to understand the origins of this. 

Q. Okay.  I understand why you would think that’s odd.  But back in 

that Cyber Defenses Report a few months earlier, they said explicitly 

that there were multiple firewall rules and tunnels that allowed access 

to the departmental firewalls without going through Palo Alto.  

A. Yeah, but this is going through the -- this is why -- it was through the 

perimeter, that’s the difference here.  That’s a -- that’s a big -- that was 

concerning.  You know, that we needed to understand why, in fact, that 

was the case. 

Q. So how was -- educate me how that’s -- what you’re describing here, 

going through the firewall is different from what is put in the Cyber 

Defenses Report when they 

A. They’re talking more on the departmental level.  This is -- you know, 

at the … at the departmental level. 

Q. All right, we’ll back it up and I’ll point to the part of the report that 

says that your firewalls are constructed in such a way that that is passing 

through your Palo Alto firewalls and getting directly to system firewall. 

A. They were -- they were bypassing in such a way that they were direct 

connections, what appeared to be direct connections from outside 

agencies, typically law enforcement agencies, into a departmental 

firewall that existed within.  Bypassing the actual Palo Alto firewall 

itself on the perimeter side.  This was a rule that went through the Palo 

Alto perimeter firewall. 



 

40 

Q. So the difference is -- what you’re describing here and what caused 

you concern is that this rule allowed access through the Palo Alto 

firewall in a way that’s different from what’s described in the Cyber 

Defenses Report. 

A. Correct. 

Q. Okay.  And how did you become aware of this rule? 

A. Through the [Palo Alto Unit 42] Incident Response Team providing 

this information to us in such a way that they asked a question – 

Q. Okay. 

A. – as part of their response efforts.  The forensics, I should say. 

Q. All right, so [Palo Alto Unit 42 personnel] raised a question and in 

an attempt to get the answers to that question did you talk to Brian and 

ask him about this rule? 

A. Yep. 

Q. And Brian recollected something about the rule. 

A. He said this is the way it’s always been.  This is what The Clerk has 

always asked for.  

* * * 

So furthermore, Brian goes ahead and implements that, even though, 

obviously, you know, he was instructed to do so and he felt compelled 

to do so. …. That’s because -- and I go back to -- we talk about the fact 

that the Clerk fashioned their SonicWall as their edge and they were 

handling all capabilities through that edge and ultimately saying we 

don’t need anything to do with the perimeter, just bring it to us and we'll 

take care of it. 
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* * * 

Q. Okay.  So, I’m sorry, I’m not totally following this.  There was a rule 

in place in the firewall, correct; or no? 

A. This was a rule that was in place in the firewall, that is correct. 

Q. Presidio put that rule in place? 

A. I don’t know who put that rule in place.  They – it jumps back -- in 

all likelihood -- I don’t know how long.  Nobody could tell me how long 

ago this was put in play. 

[Commissioner Mastellon’s outside counsel]: 

I want to be clear on which rule this was that we’re talking about. 

A. The rule was to allow traffic through the perimeter directly into the 

Clerk’s environments without being -- 

(Examination Continued by Mr. Donoghue) 

Q. And is it your understanding that that rule was in place when the 

Cisco firewall was the perimeter firewall? 

A. I believe that to be the case, yes. 

Q. And now in time the Cisco firewall is replaced by the Palo Alto 

firewall; correct? 

A. Yes. 

Q. Which has rules of its own. 

A. Correct. 

Q. Would that old rule that was in the Cisco firewall simply have been 

carried forward, or would they actually have to write it in for the Palo 

Alto firewall? 
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A. You know, it appears that they got carried forward.  I don’t know too 

specifically how that got carried forward.  However, I’m sure it was a 

conversation that said, yes, this is exactly how we need to have it. 

Whatever the truth behind this conflicting testimony between DoIT and Clerk’s Office 

personnel about whether the Clerk’s Office requested the “pass through,” DoIT personnel 

responsible for the perimeter firewall should not have permitted the creation of a “pass through” 

in the perimeter firewall.  Requests for such an accommodation, if any were made, should have 

been elevated to the highest levels of County government and denied.  No matter who requested 

the “pass through,” its implementation posed a significant security risk to the entire County, and 

it likely allowed malware to enter the Clerk’s Office environment undetected .  

4. Clerk’s Office Requests for a Firewall Upgrade 

Driven, at least in part, by concern about the status of their end-of-life departmental firewall, 

the Clerk’s Office repeatedly requested permission from DoIT and the IT Steering Committee to 

purchase and deploy a new Palo Alto departmental firewall around the Clerk/Comptroller 

environment in 2022.41  These requests led to a series of discussions involving, among others, 

County Clerk Pascale, Commissioner Mastellon, and former Chief Deputy County Executive 

Black.  In an email from June 3, 2022, Clerk Pascal wrote, “Cyber security is a real threat and the 

fragile and antiquated nature of the existing system is causing sleepless nights.  Please let me know 

what I need to do to move this along.”  Testimony of former Chief Deputy County Executive Lisa 

Black before the Special Committee on June 26, 2024, at 23 (citing to June 3, 2022 Pascale email).  

Witness interviews and contemporaneous communications reveal that the Clerk’s Office 

wanted a “physical” Palo Alto firewall, meaning that hardware necessary to operate the firewall 

 

41 It is of note that this request came after the Clerk’s Office’s firewall had been operating at end-of-life status for over 

two years.  
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would be located in the Clerk’s Office section of the Riverhead data center.42  According to several 

Clerk’s Office and DoIT witnesses, one advantage of having a “physical” firewall is that the 

operator of that firewall would have greater insight into the firewall’s data.  In contrast to a 

“physical” firewall, DoIT personnel and the IT Steering Committee wanted the Clerk’s Office to 

deploy a “virtual” (or “zone”) Palo Alto firewall.  DoIT leaders explained that, because the County 

had already invested in licenses for Palo Alto firewalls, it would be significantly cheaper for the 

County overall for the Clerk’s Office (and all other departments) to operate a virtual Palo Alto 

firewall running on Palo Alto hardware controlled by DoIT.  Furthermore, DoIT had other reasons 

to insist that the Clerk’s Office replace their outdated SonicWall firewall with a virtual, as opposed 

to physical, Palo Alto firewall as explained by Deputy Commissioner McKenzie:  

That [zone firewalls] was the design -- from day one, the design.  One 

of the reasons why we picked the Palo Alto stack [following the 2019 

cyber assessment] -- The desire upon which the Palo Alto stack chosen, 

once again, that decision was made before I got [to DoIT in January 

2020]. . . . As I learned, you know, kind of got acclimated and became 

-- understanding the decision made picking the Palo Alto stack, they’re 

one of the only vendors out there that gave the capability of zoning 

which minimized hardware costs, maintenance costs.  It minimized  

costs of -- just those soft costs from, okay, a piece of hardware died, I 

need to have something in the high availability.  So, there were cost 

savings associated with it, sure, but I don’t think that was the main 

 

42 In fact, the Clerk’s Office had a physical Palo Alto firewall installed in the Riverhead data center for a 90 -day proof-
of-concept test in 2022.  While that firewall reportedly worked well, the Clerk’s Office could not purchase the 

hardware without the approval of the IT Steering Committee and, as a result, the hardware was returned to Palo Alto 

at the end of the 90-day test.   
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impetus, but it was part of the calculation.  I just want to state that was 

the plan. 

Q. So in DoIT’s mind, [by insisting that the Clerk’s Office use a zone 

firewall] you all were just executing on the plan that had been put in 

place before you even arrived [at DoIT]? 

A. That is correct. 

Q. And if the Clerk’s Office had the actual [Palo Alto firewall] hardware 

sitting in their data center, would they have greater ability to control that 

firewall around their department? 

A. If the clerk had a physical firewall regardless of Palo Alto or not, 

yeah, they would be able to manage it and control it just like they did 

with the SonicWall, once again, without any visibility from [DoIT or] 

anyone else.  But it would have been no different. 

Q. So you explained some of the advantages of the zone.  There were 

financial advantages and others.  With that zone plan, DoIT would be in 

charge of all the firewalls in the county, right? 

A. That is correct. 

Q. Perimeter as well as the internals, right? 

A. Correct. 

Ultimately, in the Spring of 2022, the Clerk’s Office agreed to use a “virtual” Palo Alto 

departmental firewall.  DoIT then advised the Clerk’s Office that it would erect a virtual/zone Palo 

Alto departmental firewall around the Clerk/Comptroller environment once it was done erecting 

such a departmental firewall for another County agency.  However, the September 2022 

ransomware attack was carried out before the new departmental firewall was erected around the 
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Clerk/Comptroller domains. After the ransomware attack, a virtual/zone Palo Alto firewall was 

erected around the Clerk/Comptroller’s domains.          

III. THE 2021-2022 CYBER-ATTACK 

A. Initial Breach 

As noted above, Palo Alto participated in the 2019 Suffolk County “cyber checkup” and, 

as a result of that assessment, became the vendor chosen by DoIT to provide new firewalls and 

associated cybersecurity products, such as Cortex end-point detection, to the entire County.  

Following the September 2022 ransomware attack, Palo Alto’s Unit 42 was one of several vendors 

hired to help the County respond to and recover from the attack.  As part of the remediation efforts, 

Palo Alto’s Unit 42 issued several reports, which the Special Committee has reviewed and 

considered as part of its investigation.  The Special Committee also retained FTI Consulting to 

review the Palo Alto Unit 42 Reports as well as a report issued by Booz Allen Hamilton’s 

Tracepoint, which had been retained by the Clerk’s Office in the wake of the September 2022 

ransomware attack.  The Special Committee also considered the Tracepoint report, as well as 

reports of other cyber vendors, in conducting its investigation.  In sum, based on their limited 

review, FTI found that both the Unit 42 reports and the Tracepoint report followed cybersecurity 

industry best practices, appropriately analyzed the forensic evidence available to them, and 

reached appropriate conclusions based on the data available.   

Apache Software Foundation’s Log4j is an open-source logging software that collects and 

manages information about system activity.  Log4j is a popular and widely-used software due to 

its simplicity and the fact that it is free to download and use. It is embedded in vast numbers of 

software packages.43  

 

43 For additional information on Log4j, see the Cyber Safety Review Board’s July 11, 2022, public report , available 

at: https://www.cisa.gov/sites/default/files/publications/CSRB-Report-on-Log4-July-11-2022_508.pdf.   
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On December 9, 2021, Apache released a security advisory alerting users to a vulnerability 

in its Log4j library files.  When announced, the Log4j vulnerability was considered particularly 

concerning due to the widespread use of the Log4j library, and the number of publicly exposed 

devices that would be vulnerable to attack in Suffolk County and elsewhere.  Forensic review 

following the September 8, 2022 ransomware attack in Suffolk County indicated that the initial 

entry point for the criminal perpetrators was through a Log4j vulnerability on a server in the 

Clerk’s Office domain on or about December 19, 2021.  Given that FTI found that the remediation 

cyber vendors who conducted those forensic reviews appropriately analyzed the forensic evidence 

available to them, the Special Committee has no reason to question that finding.  The Special 

Committee did not ask FTI Consulting to do a full forensic analysis of all evidence relating to the 

initial entry as the initial entry for a cyber-attack, while always of significance, is not as important 

as the vulnerabilities in the environment that allow cyber criminals to exploit that initial breach.      

In the months following December 2021, DoIT and other IT professionals throughout 

Suffolk County undertook extensive efforts to patch the Log4j vulnerabilities across County 

domains.  Among other things, DoIT personnel conducted scans of the domains across the entire 

Suffolk County environment, including the Clerk’s Office, to identify Log4J vulnerabilities so 

those files could be deleted or patched.  Reviews following the September 2022 ransomware attack 

indicated that those efforts, while largely successful, did not fully eradicate all Log4j 

vulnerabilities across the County.  Furthermore, given that the criminal perpetrators had already 

gained a foothold in the County Clerk’s domain as of December 19, 2021, it is not clear whether 

Log4J remediation after that date would have limited their access to the County IT system in the 

Clerk’s Office and well beyond.   

In 2022, Suffolk County’s cybersecurity system was not sufficiently robust to detect the 

presence of cyber criminals in, and their movement across, different domains within the overall 

Suffolk County environment.  Many of the existing vulnerabilities were made known to County 
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IT leadership no later than the time of the February 2022 CyberDefenses Report.  Furthermore, 

substandard security practices likely made it easier for the perpetrators to move within and gain 

access to data within Suffolk’s various IT systems.  For instance, interviews revealed that DoIT 

personnel left default passwords in place on at least one key piece of infrastructure hardware.  This 

was apparently done to make it easier for authorized vendors to access that hardware.  Whatever 

the motivation, that practice left a key part of the County’s IT infrastructure vulnerable to 

exploitation.  When asked if leaving default passwords in place was an acceptable cybersecurity 

practice, DoIT Security Coordinator Bartholomew responded, “No, absolutely not. The default 

password needs to be changed immediately.”44  Similarly, forensic investigation indicates that 

Clerk’s Office personnel stored user credentials in an “IronKey” folder that was available to and 

accessed by the malicious actors that ultimately carried out the ransomware attack.  

B. The FBI’s June 21, 2022 Warning  

On June 21, 2022, an FBI Special Agent spoke directly to DoIT Security Coordinator 

Bartholomew about evidence suggesting that malware may be operating in the Suffolk County 

environment.  According to Mr. Bartholomew’s testimony, the agent alerted Mr. Bartholomew to 

suspicious traffic involving the New York State Court system.  Mr. Bartholomew reported that the 

agent believed the suspicious traffic may be linked to the Clerk’s Office domain.  DoIT Security 

Coordinator Bartholomew sent an email to Mr. Schlussler alerting him of this potential threat and 

asked him to either “confirm or deny this.”  In response, Mr. Schlussler stated that there was 

“[n]othing on our side…wouldn’t [a notification] like this come directly from the State Cyber 

team?”  Mr. Bartholomew responded, stating “I would have to agree, do you have any IT contacts 

with the County Courts Systems?  Thank you for reporting no issues within the Clerk’s Office.”  

Mr. Schlussler responded by providing an IT contact at the State Courts Systems and copied that 

 

44 September 25, 2023 interview of DoITBartholomew.  
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individual on the email chain.  According to Mr. Schlussler, he did not observe any suspicious 

activity and never received any subsequent follow-up after this exchange.45   Officials of the 

Bellone administration have alleged that on June 22, 2022, Mr. Schlussler sent an internal email 

to users of the Clerk Office’s virtual desktop infrastructure (“VDI”) system, stating that the VDI 

system will no longer be able to be used remotely due to a security flaw.  46   The Bellone 

administration has alleged that this email indicates that Mr. Schlussler was aware that the Clerk’s 

Office was suffering an intrusion event.47 Mr. Schlussler testified that this email was unrelated to 

the FBI alert and he was not aware at the time that the Clerk’s Office was suffering an intrusion 

event.48 

DoIT Security Coordinator Bartholomew received the first email relating to the FBI 

warning at 4:52 p.m. on June 21, 2022.  In a 4:58 p.m. response, Mr. Bartholomew responded “I 

am not aware of any Ransomware Attack that is going on in the County, none of my security 

equipment is lighting up.”  He then requested additional information.  After additional information 

was provided, he forwarded the email chain to Deputy Commissioner McKenzie at 5:19 p.m. with 

a notation that read, “FYI.  Please see the below string.  It could be a long evening.”  When asked 

what, if anything, he did about this report, Deputy Commissioner McKenzie testified as follows49:  

Q. So did you notify Commissioner Mastellon when you received this 

email? 

A. No.  I think I mentioned before that’s not our governance.  

* * * 

 
45 Testimony of Peter Schlussler before the Special Committee on June 16, 2023, at 11-12. 

46 Testimony of former Chief Deputy County Executive Lisa Black before the Special Committee on June 26, 2024, 

at 6; see also January 11, 2023 press conference with former County Executive Steve Bellone.  

47 Testimony of former Chief Deputy County Executive Lisa Black before the Special Committee on June 26, 2024, 
at 6; see also January 11, 2023 press conference with former County Executive Steve Bellone. 

48 Testimony of Peter Schlussler before the Special Committee on June 26, 2024.  

49 November 10, 2023 interview of Deputy Commissioner McKenzie at 104-110.   
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Q. I sort of understand your governance and procedures, but this is a 

little unusual, right?  This is an FBI agent literally on the phone with the 

head of DoIT Security saying we have information that there is 

ransomware operational in the county environment.  Do you think a 

report like that would warrant it? 

A. No.  Once again, because remember Brian [Bartholomew] 

investigated the county environment and he said no, we don’t have an 

issue in the county environment, this looks like the Clerk.  There wasn’t 

an issue in the county environment.  

* * * 

 Q. . . . However, when I say the county environment, at least for 

purposes of this part of the query here, the fact that there was potentially 

ransomware active in the Clerk’s Office meant that there was a risk to 

the county as a whole, right? 

A. Sure, sure. 

Q. Especially in light of the [February 2022] CyberDefenses report . . . 

here on [page] 32, it says, “Because issues are present across every tactic, 

there is a heightened concern that should a threat actor achieve success 

through recognizance or through initial access, that the damage that 

could occur would be significant.”  That’s talking about if a threat actor 

had initial success anywhere in the county, that damage that could occur 

to the county as a whole would be significant; is that right? 

A. Sure, yeah. 

* * * 
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Q. So this [CyberDefenses] report in February [2022] makes that point 

that the county is so intertwined, of course, that if there’s a risk in any 

department, that creates a risk for the entire county environment. 

A. Yes, it does. 

Q. So that's why I’m kind of curious as to when this email happens on 

June 21st and the FBI is saying we think there’s actually threat actors in 

your environment who are operational, why there wasn’t a greater level 

of concern on your part about the risk to the county overall? 

A. You know what, Mr. Donoghue?  It’s fair, it’s fair, right, to say, hey, 

Ari, this kind of came out of band.  Do you know what?  Sure.  This was 

not -- this was not a -- this was not the in band like MS-ISAC or CISA, 

but it was also not completely out of band given our time of 

communication with DHSES and New York State and  different 

authorities in regards to tips and different things that they see on the 

state network.  So, it wasn’t completely also like, wow, never seen any 

kind of direct communication before.  It wasn’t that.  

* * * 

A. So, if you want to say to me, Ari, this one is from the FBI, do you 

think it could have?  Sure.  But all I did was follow the governance that 

we always followed.  Maybe that’s open to being updated if you want 

to -- as far as your directive from the legislature, maybe that’s a thing.  

If it comes from the FBI, maybe it goes right up somewhere.  I would 

be open to updating conversations or having conversations with the 

Security Team so we know that going forward that is something we will 

do. 
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Q. For all these reasons you explained, you did not report [the FBI 

warning] up to Commissioner Mastellon? 

A. I did not. 

Q. And to your knowledge, was anyone else above your level in the 

county government advised about this FBI contact? 

A. No, I’m not aware of that at all. 

In the Special Committee’s view, the June 21, 2022 FBI report alerting that there was reason to 

believe that ransomware threat actors were active in the Suffolk County environment warranted 

more attention and response from the DoIT Security Team, the DoIT leadership team, and the 

Clerk’s Office.  Had significant detection efforts been made across the Suffolk County 

environment at that time, the ransomware attack that took place three months later may have been 

averted.    

C. Summer 2022 Cortex Alerts  

As part of the Palo Alto cybersecurity suite deployed after the County’s 2019 assessment, 

the DoIT Security Team received Cortex alerts that identified malware, suspicious activity, and 

intrusion events.  Each member of the DoIT Security Team was interviewed as part of the Special 

Committee’s investigation.   

Members of the DoIT Security Team reported that they were receiving, in some instances, 

hundreds of alerts per day in the weeks leading up to the September 8, 2022 ransomware attack.  

The crushing number of alerts led the DoIT Security Team to re-direct the alerts to a Slack Channel 

several months prior to the attack. The size of the DoIT Security Team – never more than four 

members prior to the cyber-attack – made it impossible for them to check each alert.  Team 

members reported both an increase in the number of Cortex alerts and an increase in the severity 

of the alerts leading up to September 8, 2022.  Interviews revealed that DoIT Security Team 
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members lacked sufficient training in Cortex, that the team was heavily reliant on vendors, and 

several DoIT personnel even questioned the competence of the DoIT Security Team.50  

In February 2022, the Cortex alert reporting system was, at the request of Mr. Schlussler, 

reconfigured so that the Cortex alerts from the Clerk/Comptroller environment would be routed to 

both the DoIT Security Team and Clerk IT Team personnel.  After that point, Mr. Schlussler and 

his team could also see the Cortex alerts.   

In the view of some DoIT leaders, the fact that Clerk’s Office was now also receiving the 

Cortex alerts from the Clerk/Comptroller domains meant that DoIT was somehow largely relieved 

of the responsibility to respond to Cortex alerts from those domains.  For instance, Deputy 

Commissioner McKenzie testified, 

But Pete [Schlussler] knew that once he got that [direct Cortex alerts], 

that was on him, right? Once again, don't ask for the thing [access to 

Cortex alerts] and then tell me I'm still in charge of the thing [Cortex 

alerts] I gave you. So, once he had that access and he got that feed, he 

was responsible for anything that came out of that.51 

However, the Clerk’s Office IT Team had neither the training nor the access to Palo Alto and 

Presidio (the cyber vendor who ran the County’s Security Operations Center) necessary to make 

full use of the data they were receiving from the Cortex alerts.  The Clerk’s Office consultations 

with Palo Alto and Presidio all had to be coordinated through DoIT.  And, as with the members of 

 

50 In his September 25, 2023 interview, DoIT Security Coordinator Bartholomew acknowledge d that the Security 
Team was receiving “hundreds of [Cortex] alerts” on some days, but attributed the volume, at least in part, to Cortex 

over-alerting to benign issues in the County environment .  Mr. Bartholomew stated, “That’s why we’ve been going 

through a tuning process for [Cortex] alerts and they’re still going through the tuning process right now for alerts that 

- OK, we know what this is.  It’s legit.”  Even if that view is correct, it would mean that the truly urgent Cortex alerts 
were buried within a blizzard of emails, leaving the Security Team unable to appropriately identify and respond to the 

threats Cortex was identifying.   

51 November 10, 2023 interview of Deputy Commissioner McKenzie at 59.  
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the DoIT Security Team, the Clerk’s Office personnel had difficulty interpreting the Cortex alerts 

and fully understanding their importance.     

Furthermore, although both the Clerk’s Office and the DoIT Security Team received the 

alerts, only the DoIT Team had access to the Cortex Management Console, a dashboard that 

provided greater insight into the alerts and related data.  In September 2022, DoIT leadership 

denied the Clerk’s Office’s requests for independent access to the Cortex Management Console 

because DoIT could not limit the data displayed on the console to just the Clerk/Comptroller 

environment and DoIT did not want to make alert data for other agencies and departments available 

to the Clerk’s Office.  For instance, in an email exchange on September 7, 2022, Mr. Schlussler 

wrote to DoIT Security Coordinator Bartholomew: 

Please offer status of me seeing the same traffic from the Palo [Alto 

firewall].  I can’t emphasize [enough] this is extremely time sensitive. 

We just received another cortex alert a couple of hours ago and I need 

the tools to diagnose.  If access [to the console] is not going to be given 

to me, please let me know so I can take the appropriate next steps.  

Mr. Bartholomew responded, “We can do a Zoom meeting and get your people access to Cortex 

XDR console, firewalls, but because we cannot limit you to just seeing your traffic then we cannot 

give you individual access [to the Cortex console].  Take that up with management.”  When later 

interviewed in the course of this investigation, Mr. Bartholomew explained:52  

Look, I -- there’s a reason why we can't give [the Clerk’s Office] access 

to the whole console, right?  And it’s- it’s purely bureaucratic.  It’s not- 

nothing technical, it’s just people don't want other people seeing their 

data because then it becomes a, it turns into, unfortunately, in a 

 

52 September 25, 2023 interview of DoIT Security Coordinator Bartholomew.  
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politically charged environment, what happens is that information turns 

into -- people using it as pokers and they’ll poke the other departments. 

The September 7, 2022 email quoted above is but one in a series of emails from the last 

week of August 2022 and first week of September 2022 that should have made Suffolk County IT 

personnel in DoIT and the Clerk’s Office recognize that there was a high probability that the 

County was already under cyber-attack.  Other such email exchanges from that time period include:  

• 8/22/22 – Email from member of the DoIT Security Team: “I got a Cortex alert as 

well from my own machine.  It looks like it was a remote connection attempt from 

[Clerk’s Office SonicWall firewall].  Cortex took prevention action of blocking the 

IP. . . . According to MITRE, it was an attempt to steal account names and 

passwords.  Attempt to extract credential material from the Security Account 

Manager (SAM) database.” (emphasis added) 

• 8/31/22 – Email from Mr. Schlussler to DoIT Security Team forwarding a Cortex 

alert: “Please offer some background I have no insight to what this is about.” 

• 9/1/22 – Email from Clerk’s Office IT personnel to DoIT Security Coordinator 

Bartholomew: “Can you look into the firewall in Hauppauge to see if anything 

accessed our [redacted] server yesterday afternoon?  We found a file on the server 

in the downloads folder that none of us downloaded .”  (emphasis added) 

• 9/7/22 -Email from Mr. Schlussler to Deputy Commissioner McKenzie: “The IP 

address for the compromised server was [redacted] the server is locked to account 

named [redacted].  The cnaples (lower case “L” replaced with a capital “I”) account 

was created on 7/12/2022. No AD Audit logs on the creation of the account are 

available.”  (emphasis added) 



 

55 

• 9/7/22 – Email from Mr. Schlussler to DoIT Security Coordinator Bartholomew: 

“Brian. we need to deal with this asap. 3rd cortex today. with the last two being 

malicious.”  (emphasis added) 

Hours after the September 7, 2022 email exchanges, the cyber-criminal perpetrators began 

encrypting data on Suffolk County servers across the County environment and posting ransom 

demands.  Had the red flag warnings in late August and early September 2022 been recognized  

and acted upon, the September 8, 2022 ransomware attack may have been averted.     

IV. RECOVERY AND REMEDIATION  

Following the September 8, 2022 ransomware attack, Suffolk County undertook a lengthy, 

arduous, and expensive recovery and remediation effort.  The former County Executive declared 

and extended a County State of Emergency from September 2022 through December 2023.  The 

state of emergency allowed the County Executive to, among other things, issue no-bid contracts 

without endorsement from the Legislature. 

The remediation included extensive replacement and upgrading of IT hardware and 

software across the entire County environment.  Suffolk County IT systems remained unavailable 

to County employees and the public alike.  The County’s main website was unavailable for over 

five months.  Vendors who provide essential services, such as child care, could not submit 

vouchers and receive payments.  Emergency 911 operations were affected and County residents 

were unable to pay outstanding tickets at the County’s Traff ic Agency.  County residents whose 

PII was stolen and made available on the Dark Web received credit monitoring services at County 

expense.  Since the County’s email systems were shutdown, County employees began 

communicating through personal email addresses, cell phones, and cloud-based channels, such as 

Slack.  A number of County employees involved in the remediation efforts complained that they 

were obligated to work long and often unreasonable hours, that DoIT and County leadership 

deferred to outside vendors rather than the County IT professionals who were more familiar with 
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the County’s systems, that County data was unnecessarily destroyed by outside vendors, and that 

the remediation efforts were otherwise not well coordinated.  Some County employees also 

complained that there was a lack of coordination between departments during the remediation 

process. For instance, the Special Committee received conflicting testimony about whether Clerk’s 

Office personnel hindered access to their domain during the remediation process.53    

V. THE SPECIAL COMMITTEE’S INVESTIGATION  

As noted above, this bipartisan Special Committee commenced its work shortly after the 

September 2022 ransomware attack against Suffolk County.  With the assistance of an outside 

counsel, the Special Committee’s investigation involved interviews of more than 20 witnesses, 

including Suffolk County IT professionals and Elected Officials.  Some of those Suffolk County 

IT employees refused to be interviewed until served with subpoenas, and at least three DoIT 

employees claimed whistleblower status.  The Special Committee has collected and reviewed more 

than 35,000 documents, including email correspondence between County employees; data maps; 

data logs; Cortex alerts; forensic reports from FTI Consulting, CGI, Tracepoint, Dell, Red Land, 

Palo Alto Unit 42 and other vendors; contracts between Suffolk County and vendors; and myriad 

of other internal documents. The Special Committee conducted seven public hearings where 

witnesses were questioned by members of the Special Committee and their outside counsel, Mr. 

Donoghue.  Given the volume of evidence and the significance of the issues involved, the Special 

Committee could continue its investigation for months more and would likely uncover more 

relevant information.  That said, the Special Committee believes its extensive investigation to date 

has sufficiently identified the major contributing factors that left Suffolk County vulnerable to the 

cyber-attack it suffered in 2021-2022.    

 
53 Testimony of former Chief Deputy County Executive Lisa Black before the Special Committee on June 26, 2024 at 

46-48; Testimony of Commissioner Scott Mastellon before the Special Committee on October 20, 2023, at 82 -84; 

Testimony of Peter Schlussler before the Special Committee on June 16, 2023, at 24. 
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VI. KEY FINDINGS EXPLAINED 

1. Insufficient coordination between different Information Technology teams within Suffolk 

County adversely impacted the County’s cybersecurity posture and readiness.54   

The segregated nature of the County’s IT departments and lack of a CISO stymied 

communication and coordination between different IT teams within the County and adversely 

impacted the County’s security posture.  It is imperative for large organizations to have channels 

for communicating and escalating IT concerns to avoid threats that infiltrate one department and 

expand into others. Witnesses from DoIT have testified that the Clerk’s Office did not give them 

access to their firewall and data center area, which prevented them from being able to take action 

in response to the Clerk Office’s concerns and “left them in the dark.”55 Conversely, witnesses 

from the Clerk’s Office have testified that they were denied access to logs from the perimeter Palo 

Alto firewall, the Cortex Management Console and felt as though their security concerns were 

often dismissed or ignored by DoIT personnel.56   This lack of coordination meant that alerts 

notifying Suffolk County of a possible cyber-attack were not being appropriately addressed across 

the County. 

2. The absence of a cyber-attack response and recovery plan significantly hindered Suffolk 

County’s ability to respond to the September 2022 ransomware attack, increasing both the 

time it took to resume operations and the overall recovery costs.57 

 

54 See Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023; testimony of DoIT 
personnel Vicent Cordiale before the Special Committee on August 23, 2023; testimony of Peter Schlussler before the 

Special Committee on June 16, 2023; and November 10, 2023 interview of Deputy Commissioner McKenzie.  

55 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 7; November 10, 

2023 interview of Deputy Commissioner McKenzie at 8; testimony of Vincent Cordiale before the Special Committee 
on August 23, 2023, at 10. 

56 Testimony of Peter Schlussler before the Special Committee on June 16, 2023, at 13; February 24, 2023 interview 

of Clerk’s Office personnel Christopher Rizopoulos; March 9, 2023 interview of Clerk’s Office personnel Robert 

Church; August 8, 2023 interview with Clerk’s Office personnel Jason Bruno.  

57 The majority of witnesses testified that they believe that a response and recovery plan would have improved the 

County’s recovery time and allowed the County to properly address threat alerts before the attack.  The failure to 

implement a plan prior to the attack likely contributed greatly to the County’s failure to properly address thre ats when 
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A cyber-attack response and recovery plan is indisputably an essential part of a sound 

cybersecurity program.58  Witnesses uniformly testified that Suffolk County had no cyber-attack 

response and recovery plan in place prior to the September 2022 ransomware attack,  59 despite 

repeated prior calls for DoIT to issue such a plan.60  The failure to implement a plan prior to the 

attack contributed to the County’s failure to properly address threats when they were first identified. 

Furthermore, without a response and recovery plan, there was no coordinated strategy for 

departments and vendors to follow.  The absence of a response and recovery plan significantly 

hindered the County’s response to the attack.       

3. The creation of a “pass through” in Suffolk County’s perimeter firewalls for data traffic 

destined for the Suffolk County Clerk’s Office prior to the attack created a significant 

vulnerability that put the entire County at risk.61 

Based on forensic analysis and interviews with DoIT personnel and Clerk’s Office IT 

personnel, it is clear that a “pass through” was created in the County’s perimeter firewall that 

allowed internet traffic destined for the Clerk/Comptroller’s end-of-life firewall62 to pass through 

the County’s perimeter firewall without scrutiny.  Creating such a “pass through” exposed the 

 
they were first identified.  See, e.g., September 25, 2023 interview of DoIt Security Coordinator Bartholomew; 

November 10, 2023 interview of Deputy Commissioner McKenzie; the Red  Land After-Action Report; 2020 IT Risk 

Assessment Report at 7-8; October 20, 2023 testimony of Commissioner Mastellon; and the CyberDefenses Report.  

58  See, e.g., NIST Special Publication 800-61: “Computer Security Incident Handling Guide” at Section 2.3.2 
(“Organizations should have a formal, focused, and coordinated approach to responding to incidents, including an 

incident response plan that provides the roadmap for implementing the incident response capability) available at:  

https://csrc.nist.gov/pubs/sp/800/61/r2/final.  Additionally, in his September 25, 2023 interview, Mr. Bartholomew 

testified that “there should always be a plan to follow.”  

59 See, e.g., September 25, 2023 interview of DoIt Security Coordinator Bartholomew; November 10, 2023 interview 

of Deputy Commissioner McKenzie at 35; Testimony of Commissioner Mastellon before the Special Committee on 

October 20, 2023, at 104; Testimony of Vincent Cordiale before the Special Committee on August 23, 2023, at 21. 

60 See, e.g., Red Land AAR at 9; CyberDefenses Report; and Risk Report at 7-8. 

61 See Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 51; November 

10, 2023 interview of Deputy Commissioner McKenzie at 42-44; Testimony of Peter Schlussler before the Special 

Committee on June 16, 2023, at 14; September 25, 2023 interview of DoIt Security Coordinator Bartholomew; 

CyberDefenses Report.  

62 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 48, 51; November 

10, 2023 interview of Deputy Commissioner Ari McKenzie at 42-44; Testimony of Peter Schlussler before the Special 

Committee on June 16, 2023, at 13; September 25, 2023 interview of DoIT Security Coordinator Bartholomew. 
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County to significant risk.  This risk level was especially high since, as CyberDefenses had warned 

in February 2022, the departmental firewall rule sets in the County did not provide effective 

barriers to limit threat actors from moving laterally within the overall County environment.63 This 

meant that cyber criminals who gained a foothold in the Clerk’s Office, or any other County 

domain, could easily navigate between departments and across the entire County IT system. 

4. Prior to the September 2022 ransomware attack, Suffolk County’s overall cybersecurity 

posture was not sufficiently robust or sufficiently resilient to adequately guard against the 

attack.64 

A robust cybersecurity posture is essential to avoiding cyber-attacks.  Based on the 

evidence reviewed and testimony from witnesses, it is evident that the County’s cybersecurity 

posture was not sufficiently robust or resilient to adequately guard against an attack.  The 

CyberDefenses Report issued in February 2022 – after the initial breach but before the ransomware 

attack – clearly warned that the County’s cybersecurity posture was inadequate and that the County 

was at serious risk.  If, as former Chief Deputy County Executive Black testified, DoIT leaders 

were already aware of the significant deficiencies prior to receiving that report, that only makes 

the County’s unpreparedness even more inexplicable.  While the County was making significant 

efforts to improve its posture (e.g., upgrading firewalls, deploying Cortex), the DoIT Security 

Team remained understaffed and undertrained.  The County was not making full use of the slew 

of warnings it was receiving from the Cortex alerts.  Further, the County was overly reliant on 

cyber vendors and some County IT Teams did not have direct access to vendor support.       

 

63 CyberDefenses Report at 10. 

64 See CyberDefenses Report; October 20, 2023 testimony of Commissioner Mastellon; November 10, 2023 interview 
of Deputy Commissioner McKenzie; August 23, 2023 interview of DoIT employee Jack Bloom; Testimony of Vincent 

Cordiale before the Special Committee on August 23, 2023; Testimony of Peter Schlussler before the Special 

Committee on June 16, 2023. 
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5. The continued use of firewalls that had reached end-of-life and, in some instances, end-of-

support created significant vulnerabilities that put the County at risk.65 

Prior to the attack, most of the County’s departmental firewalls had reached end-of-life and 

several had even reached end-of-support.  Commissioner Mastellon and other DoIT leaders were 

well aware of that fact, and they recognized that it posed risks for the County.  Cyber best practices 

require the replacement of key equipment prior to it reaching end-of-life.  Under no circumstances 

should end-of-support firewalls have been used to protect County IT systems.  The virtual/zone 

Palo Alto firewall that DoIT intended to erect around the Clerk/Comptroller environment was not 

put in place prior to the cyber-attack.  Additionally, out-of-date servers were still being employed 

across the County.66   

6. Lack of a Chief Information Security Officer (CISO) hindered Suffolk County’s ability to 

prepare for, and guard against, the September 2022 ransomware attack.67 

The appointment of a CISO is a key component of a sound cybersecurity defense. 68  The 

2020 Risk Report noted the need to hire a CISO to “provide strategic leadership across such a large 

enterprise requires a strategic leader that is more focused on policy, strategy and collaboration than 

that of day-to-day operations. In addition, that strategic leader must be recognized and empowered 

by the County Executive's Office, the Legislature, all Elected Officials and all Department 

 

65 See Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 47-48; November 

10, 2023 interview of Deputy Commissioner McKenzie at 28; Testimony of Peter Schlussler before the Special 

Committee on June 16, 2023, at 17, 21; Testimony of Clerk Office employee Jason Bruno before the Special 
Committee on August 8, 2023, at 14. 

66 See Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 48; November 

10, 2023 interview of Deputy Commissioner McKenzie at 28; Testimony of Peter Schlussler before the Special 

Committee on June 16, 2023; Testimony of Jason Bruno before the Special Committee on August 8, 2023, at 14. 

67 See Risk Report at 6; 2022 Draft Report at 5; October 2022 Memorandum prepared by CGI; October 20, 2023 

interview of Commissioner Mastellon; September 25, 2023 interview of DoIT Security Coordinator Bartholomew; 

Testimony of Peter Schlussler before the Special Committee on June 16, 2023. 

68  See Risk Report at 6; 2022 Draft Report at 5; October 2022 Memorandum prepared by CGI; Testimony of 
Commissioner Mastellon before the Special Committee on October 20, 2023; September 25, 2023 interview of DoIT 

Security Coordinator Bartholomew; and Testimony of Peter Schlussler before the Special Committee on June 16, 

2023, at 31.  
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Heads.”69  DoIT leadership and others in the County were well aware of the need for a CISO.70  

By failing to establish a CISO prior to the attack, Suffolk County’s ability to prepare for and guard 

against a cyber-attack was significantly hindered as no one individual was responsible for 

cybersecurity for the entire County, which fostered uncertainty in decision making and a lack of 

accountability within the County.71  

7. Insufficient staffing and training adversely impacted Suffolk County’s cybersecurity 

posture.72     

Insufficient training and understaffing were prevalent themes in witness interviews across 

departments.  Commissioner Mastellon and Deputy Commissioner McKenzie were less concerned 

about the County’s IT training and staffing than lower-ranking personnel. 73   Mastellon and 

McKenzie both testified that they believed the IT training DoIT personnel  received was sufficient.  

Although they acknowledged that there was room for additional staffing, they did not believe that 

understaffing was a serious concern for the County.  Commissioner Mastellon stated that the 

training that the cybersecurity staff received was predominantly “knowledge transfer” instead of 

“formal classroom training.”74 

However, according to testimony from DoIT personnel and the Clerk’s Office personnel, 

the security IT teams at both DoIT and the Clerk’s Office were understaffed and insufficiently 

 

69 Risk Report at 6. 

70 Risk Report at 5. 

71 CGI’s Memorandum; September 25, 2023 interview of DoIT Security Coordinator Bartholomew; Testimony of 

Peter Schlussler before the Special Committee on June 16, 2023, at 31.  

72 A significant number of DoIT employees testified that there was insufficient staffing and training for the DoIT 
Cyber Security Team, which impacted their performance.  See, e.g., Testimony of Commissioner Mastellon before 

the Special Committee on October 17, 2023; November 10, 2023 interview of Deputy Commissioner McKenzie; 

Testimony of Vincent Cordiale before the Special Committee on August 23, 2023, at 18; August 23, 2023 interview 

of DoIT employee Jack Bloom at 31; as well as statements from other DoIT employees. 

73 October 17, 2023 interview of Commissioner Mastellon transcript excerpts at 50; November 10, 2023 interview of 

Deputy Commissioner McKenzie at 61-62.  

74 October 17, 2023 interview of Commissioner Mastellon transcript excerpts at 50. 
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trained to handle the tasks they were assigned.75 Although on-the-job training can be valuable, this 

cannot substitute for formal training on new technology. As became apparent throughout the 

investigation, many of the cybersecurity employees, including senior employees, were 

insufficiently versed in the various cybersecurity applications, such as Cortex.  Additionally, due 

to the high-pressure environment and understaffing, newer employees were left to research and 

learn on their own. 

8. Suffolk County personnel failed to sufficiently heed significant warning signs of an 

impending cyber-attack in the weeks leading up to the September 8, 2022 ransomware 

attack.76  

Suffolk County IT personnel received numerous warning signs in the months leading up to 

the attack, including an increase in Cortex alerts and a warning from the FBI.  Witnesses across 

departments testified that there were noticeable increases in both the frequency and severity of 

Cortex malware alerts and behavioral threat alters reported to DoIT and the Suffolk County Clerk’s 

Office in the months leading up to the September 2022 ransomware attack.  77   Despite these 

consistent warnings, personnel across departments failed to take sufficient action and elevate the 

warning signs to the County Executive, Legislature, or other leaders.  The failure to properly and 

 

75 Testimony of Vincent Cordiale before the Special Committee on August 23, 2023, at 16-17; August 23, 2023 

interview of DoIT personnel Jack Bloom at 25; June 12, 2023 interview of DoIT security personnel Joanne Fisk; 
August 31, 2023 interview of DoIT personnel Michael Azzara; September 19, 2023 interview of DoIT security 

personnel Nicholas Spiridon; and interview of Clerk’s Office personnel Jason Bruno. 

76 Witnesses have consistently reported that there were noticeable increases in both the frequency and severity of 

malware alerts and behavioral threat alters reported to DoIT and the Suffolk County Clerk’s Office in the months 
leading up to the September 2022 ransomware attack.  The County was receiving a concerning number of Cortex 

malware alerts that were either ignored or not properly addressed.  See November 10, 2023 interview of Deputy 

Commissioner McKenzie at 65; Testimony of Peter Schlussler before the Special Committee on June 16, 2023, at 22; 

September 25, 2023 interview of DoIT Security Coordinator Bartholomew; Testimony of Vincent Cordiale before the 
Special Committee on August 23, 2023, at 17; August 23, 2023 interview of DoIT employee Jack Bloom  at 29-30; as 

well as statements from employees from both the Clerk’s Office and DoIT.  

77 November 10, 2023 interview of Deputy Commissioner McKenzie at 64, 108 -109; Testimony of Peter Schlussler 

before the Special Committee on June 16, 2023, at 4-5; September 25, 2023 interview of DoIT Security Coordinator 
Bartholomew; Testimony of Vincent Cordiale before the Special Committee on August 23, 2023, at 6; August 23, 

2023 interview of DoIT employee Jack Bloom at 13-14; as well as statements from employees from both the Clerk’s 

Office and DoIT.  
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urgently address the alerts allowed the cyber criminals to gain a foothold in the Suffolk County 

environment and move between departments.  Proper response to the Cortex alerts may well have 

allowed the County to avoid the ransomware attack entirely.   

9. Suffolk County Information Technology personnel failed to report on cybersecurity risks 

to the Suffolk County Legislature as required by Suffolk County law. 

DoIT is obligated by law to report annually on Suffolk County’s IT posture through an IT 

Risk Assessment report.78  This report should address any cybersecurity risks that Suffolk County 

may be facing so such risks can be adequately addressed by Elected Officials who are accountable 

to County residents.  Since 2019, DoIT has finalized and distributed only one IT Risk Assessment 

report, in violation of the requirements of County law.79   

10. Department of Information Technology personnel were aware of Bitcoin mining activities 

in the Clerk’s Office prior to August 2021.  However, it is unclear whether Bitcoin mining 

in the Clerk’s Office contributed to the September 2022 ransomware attack.80 

Numerous County DoIT employees were aware that Bitcoin mining was taking place in 

the Clerk’s Office portion of the Riverhead datacenter prior to the Suffolk County District 

Attorney’s Office investigation.  In fact, former DoIT Security Coordinator Bartholomew reported 

that he learned about Bitcoin mining in 2017 or 2018, that he had advised the DoIT Commissioner, 

and that he instructed Clerk’s Office personnel to cease that activity.  This investigation has not 

uncovered any evidence linking the Bitcoin mining operation to the 2021-2022 Suffolk County 

 
78 Resolution No. 94-2018.  

79 Testimony of Commissioner Mastellon before the Special Committee on October 20, 2023, at 57-63; see also 

November 10, 2023 interview of Deputy Commissioner McKenzie at 31. 

80 Numerous County employees from DoIT were aware that Bitcoin mining was taking place in the County, including 
the former head of DoIT cybersecurity team, Mr. Bartholomew.  See September 25, 2023 interview of DoIT Security 

Coordinator Bartholomew.  Members of the Clerk’s Office have denied that the attack had anything to do with the 

2021 Bitcoin mining incident.  See June 16, 2023 interview of Peter Schlussler. 
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cyber-attack.  However, such activity should never have taken place and County employees who 

were aware of that activity should have immediately reported it to appropriate authorities.  

VII. CONCLUSION AND RECOMMENDATIONS 

This bipartisan Special Committee was tasked to investigate the factors that contributed to 

the 2021-2022 cyber-attack against Suffolk County with the expectation that such a review would 

help ensure that the County will never again have to endure a cyber intrusion of such magnitude.  

To be clear, cyber criminals will continue to target Suffolk County and, in some instances, will 

likely be able to breach the County’s IT systems, exploit weaknesses, and access data.  Such attacks 

are an unavoidable part of our technology-dependent modern lives.  What made the 2021-2022 

Suffolk County cyber-attack unusual was not the fact that it happened – but the extended recovery 

time period and unusually high recovery costs.  In conducting this investigation, it is the Special 

Committee’s expectation that the County’s upgraded cybersecurity system will be (1) sufficiently 

robust to prevent the vast majority of intrusion attempts, and swiftly detect and neutralize 

successful intrusions, and (2) sufficiently resilient so that the County’s IT professionals and 

supporting vendors will complete recoveries in a reasonable time and at reasonable costs.  Certain 

steps are necessary to ensure that those expectations will be met.   

First, the different IT teams across Suffolk County and the Elected Officials who supervise 

them must work closely and collaboratively to ensure the County is protected from cyber-attack.  

Cybersecurity issues must be elevated to the appropriate levels and addressed.  Disagreements 

between IT teams, if any, should be elevated to the Elected Official level so that those individuals 

can ensure that the collective best interests of the County are served.  Political issues should never 

be permitted to interfere with the County’s cybersecurity defenses.    

Second, a County CISO should be appointed for a set term, to be determined by the 

Legislature.  This individual should possess the requisite experience and skills and be dedicated to 

building relationships between departments.  The CISO should ensure that all departments and 
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environments within the County are protected by current firewalls.  Under the supervision and 

authority of the CISO, the DoIT Security Team should be granted appropriate access to 

departmental firewalls, while respecting the sensitive data of each Elected Officials’ department.  

Should Elected Officials believe that providing the DoIT Security Team with access to firewall 

data compromises the security or integrity of their operations, those Elected Officials should 

discuss this issue directly with the County Executive.  All internet traffic destined for domains 

within the County environment must pass through approved firewalls, and no department should 

use modems or other devices to circumvent County firewalls.  Any request by a department for 

exceptions to perimeter firewall rules to allow data to flow through the perimeter firewall to their 

environments with less scrutiny than would otherwise be applied should be in writing and DoIT 

should maintain records of all such requests and any actions taken in response to such requests. 

Elected Officials must work cooperatively with the CISO and grant access to additional 

departmental cybersecurity infrastructure when appropriate.   

Third, the County CISO should assemble a cross-department Cyber Incident Response and 

Recovery Team comprised of specific IT professionals identified by name from every IT team in 

the County.  That team must be well-versed in the County’s cyber intrusion response and recovery 

plan; and that team should train regularly to execute the plan.    

Fourth, the County CISO must issue a comprehensive cyber intrusion response and 

recovery plan for the entire County.81  The plan must be specific to Suffolk County and its IT 

environments, all County IT professionals must be trained on the plan, and regular audits should 

be conducted to ensure that all County departments are prepared to execute that plan on a moment’s 

notice.  The DoIT Commissioner should coordinate with the CISO and the Fire, Rescue and 

 
81  Such a plan should, at a  minimum, meet the requirements described by NIST in publications including IR-8: 

“Incident Response Plan” and SP 800-61 “Computer Security Incident Handling Guide ,” available at: 

https://csrc.nist.gov/publications.  
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Emergency Services Commissioner to ensure that the County’s cyber intrusion response and 

recovery plan is integrated with the County’s Comprehensive Emergency Management Plan.  

Elected Officials should ensure that their department’s Continuity of Operations Plan addresses 

cyber breach response and recovery and integrates with the County’s comprehensive cyber 

intrusion response and recovery plan.  

Fifth, the County CISO and DoIT must meet the requirements of Resolution No. 94-2018 

and provide an IT Risk Assessment Report to the County Executive, County Legislature, and other 

County leaders as the law requires.  Those reports should identify all significant risks to the 

County’s IT systems, explain how those risks are being addressed, and identify any additional 

resources needed to appropriately guard against the threat of a cyber intrusion.   

Sixth, the County must significantly increase the size of the County’s IT Security Team 

and significantly improve the skillsets of those team members.  The County must recruit, hire, and 

continuously train its own cybersecurity professionals rather than continue its over-reliance on 

outside vendors.   

Seventh, the County should seek to secure Cyber-Breach Insurance.  Wholly aside from 

the financial protection that such a policy would provide, seeking and maintaining such insurance 

would provide an external impetus for County IT professionals to ensure that our systems and 

practices are regularly updated.   

As the 2021-2022 cyber-attack made painfully clear, a threat to any part of the County IT 

system is a threat to the entire County.  All Suffolk County personnel have a shared responsibility 

to guard against such threats.  Only through better planning, preparation, coordination, and training 

will we be able to ensure that we meet our obligation to protect Suffolk County, its data, and its 

residents.  
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Executive Summary 
 
The mission of the New York State Association of Counties (NYSAC) is to foster excellence in 
county government and unite the voice of New York’s county leaders. During the 2024 
Legislative Session, NYSAC staff, together with our membership, worked with the State 
Legislature and Governor in support or opposition to numerous legislative and budget items.  
 
So far, the 2024 Legislative Session has consisted of 69 session days beginning on January 3rd. 
As of publication of this report, the Legislature has passed 805 bills through both houses, 
which is slightly lower, but consistent with the volume of legislation advanced in recent years. 
The Legislature also passed the State Budget, which is the primary vehicle for counties to 
advance their priorities and which contained several wins for counties, including investments 
in essential county services, local infrastructure, election administration, public health, and 
renewable energy.  
 
This report provides a snapshot of select legislation that was passed by both the Senate and 
Assembly during the legislative session. The bills included here will have a direct or indirect 
impact on counties if they are signed into law (a complete summary of the county impact of the 
SFY 2024-25 Enacted State Budget can be found at www.nysac.org/nysbudget). Each section 
provides the bill number (with direct links to the bill text via an electronic document), a brief 
description, and where it is in the legislative process, including: 

• Chapter Number (signed) or Veto Message,  

• “Delivered to the Governor” date (the Governor has 10 days to act not including 
Sundays), and 

• “Passed Both Houses” – Passed Assembly and Senate, awaiting the Governor’s action. 
 
 
  

http://www.nysac.org/nysbudget
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2024 Legislative Session Overview: Non-Budget Legislative Action 
 

Legislation that Passed Both Houses of the Legislature 
 
NYSAC has identified the following pieces of legislation, categorized by issue area, that have or 
may have an impact on our county governments. These are bills that have passed both the State 
Senate and State Assembly. 
 

Agriculture 
Extends Eligibility for the Farm Employer Overtime Tax Credit – S.9082 
(Hinchey)/A.9824 (Lupardo) 
This legislation clarifies that farm employers who choose to dispense wages through a 
professional employer organization are eligible for the farm employer overtime credit, as was 
the intention of the original law. 
Status: Passed Both Houses 
 
Expands the Definition of Crops to Include Cannabis – S.1752 (Hinchey)/A.1234 
(Lupardo) 
The purpose of this legislation is to clearly define cannabis as an agricultural product and make 
it eligible to receive an agricultural assessment along with other protections afforded in the 
Agricultural Districts Law.  
Status: Passed Both Houses 
 
Provides Parity for Alcoholic Beverage Shipments –S.02852-A (Skoufis)/A.3132-A 
(Lupardo) 
This legislation authorizes producers of liquor, cider, mead, and braggot to ship their products 
directly to interstate and intrastate customers, providing parity to New York's other alcoholic 
beverage manufacturers and allowing for sales opportunities across new markets. 
Status: Signed by the Governor, Chapter 226 of the Laws of 2024 
 

Children with Special Needs 
Reserve Funds for Special Education Services – S.9107-A (Mayer)/A.10315-A 
(Shimsky) 
Chapter 56 of the laws of 2021 authorized special act school districts to establish reserve funds. 
However, special act school districts have been docked for interest earned on those carrying 
reserve funds when the state calculates future aid disbursements. The state has treated this 
interest as offsetting revenue for the purposes of calculating their tuition rate for the following 
year. This legislation would correct this error, allowing districts to keep a modest percentage in 
reserve year to year and earn interest without jeopardizing their tuition rate. 
Status: Passed Both Houses 
 

Reimbursement Rates Study for Early Intervention Services – S.1198-A 
(Rivera)/A.10175 (Paulin) 
This legislation mandates the Department of Health commissioner to conduct a comprehensive 
study and review the program's models of service delivery and the rates of reimbursement.  
The review would include: a comprehensive assessment of existing methods to determine 

https://www.nysenate.gov/legislation/bills/2023/S9082
https://www.nysenate.gov/legislation/bills/2023/S9082
https://nyassembly.gov/leg/?default_fld=&leg_video=&bn=S01752&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=&leg_video=&bn=S01752&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?bn=a3132&term=2023
https://nyassembly.gov/leg/?bn=a3132&term=2023
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9107&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9107&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1198&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1198&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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reimbursement rates; analysis of salary levels for individuals within the discipline; analysis of 
provider cost for the program; analysis by discipline and labor region salary levels; and 
recommendations for updating or maintaining reimbursement methods. 
Status: Passed Both Houses 
 

Economic Development 
Exempts Certain Fiber Optic Cable Assessments in Erie County – S.8978-A 
(Ryan)/A.9964-A (Rivera) 
This legislation creates a new section (§ 431) of the real property tax law, which specifies that 
municipal fiber optic networks in Erie County and municipal fiber optic cable in Erie County is 
exempt from real property taxes.  
Status: Passed Both Houses 
 
Expands the Eligibility for Regional Planning Councils to Apply for Grants – 
S.8958 (Hinchey)/A.8374 (McDonald) 
Regional Planning Commissions, as a rule, work with local governments in a coordinated and 
cooperative effort. They often coordinate local government projects yet are not able to directly 
secure funding which can be a barrier to or delay project completion. Allowing RPCs to apply 
for grants and funding will streamline the process which can help expedite implementation of 
projects. 
Status: Passed Both Houses 
 
Board Requirements for Local Industrial Development Agencies – S.4040-B 
(Mayer)/A.7532-B (Solages) 
This legislation amends the general municipal law to require at least one local labor 
organization representative and at least one representative of a school board or a 
superintendent of a school district to be appointed to each IDA. It also allows the size of the 
IDA to increase above the 7-member limit, if needed, to allow for the addition of the two 
mandatory members. The IDA must also decrease its size to seven or fewer members as the 
seats of non-mandatory members are vacated. 
Status: Passed Both Houses 
 

Prevailing Wage Requirements for Brownfield Remediation Work – S.5868-B 
(Harckham)/A.7491-B (Bronson) 
This legislation amends the Environmental Conservation Law to stipulate that brownfield sites 
will not be eligible for tangible property tax credits if the contamination from groundwater or 
soil vapor is solely emanating from property other than the site subject to the present 
application, or the site has been previously remediated pursuant to navigation law, or remedial 
activities are performed by construction workers paid less than the prevailing rate of wages 
(unless the site is an affordable housing project). It also allows DEC to terminate a brownfield 
site cleanup agreement if the participant does not comply with prevailing wage requirements. 
Status: Passed Both Houses 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=S08978&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=S08978&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=S08958&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s4040&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s4040&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://www.nysenate.gov/legislation/bills/2023/S5868/amendment/A#:~:text=2023%2DS5868B%20(ACTIVE)%20%2D%20Sponsor%20Memo&text=remediated%20pursuant%20to%20navigation%20law,is%20an%20affordable%20housing%20project.
https://www.nysenate.gov/legislation/bills/2023/S5868/amendment/A#:~:text=2023%2DS5868B%20(ACTIVE)%20%2D%20Sponsor%20Memo&text=remediated%20pursuant%20to%20navigation%20law,is%20an%20affordable%20housing%20project.
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Elections 
Absentee Ballot Dropoff Locations – S.610 (Hoylman-Sigal)/A.7243 (Simone) 
This legislation grants county boards of elections the ability to establish absentee ballot drop-
off locations with secure ballot drop boxes.  
Status: Passed Both Houses 
 
Authorizes Pre-registered Voters to Apply for an Absentee or Early Mail Ballot – 
S.6735-A (May)/A.3250-A (Epstein) 
This legislation would give pre-registered voters who are 18 years old by the time of an election 
the opportunity to vote absentee provided all other qualifications are met. 
Status: Signed by the Governor, Chapter 214 of the Laws of 2024 
 

Environment & Energy 
The Climate Superfund Act – S.2129-B (Kreuger)/A.3351-B (Dinowitz) 
The purpose of the bill is to establish the climate change adaptation cost recovery program, 
which would require companies that have contributed significantly to the buildup of 
greenhouse gases, to bear a share of the costs of infrastructure investments required to adapt 
to the impacts of climate change in New York State. 
Status: Passed Both Houses 
 
New Construction Electric Vehicle Charging Infrastructure Mandate – S.1736-E 
(Kreuger)/A.3780-E (Fahy) 
New residential and commercial buildings will be required to provide electric vehicle charging 
stations and electric vehicle ready parking spaces when the construction includes dedicated off-
street parking.  
Status: Passed Both Houses 
 
Requires NYSERDA to Develop Recommendations for Microgrids – S.8841 
(Parker)/A.9123 (Cruz) 
This legislation requires the New York state energy research and development authority, in 
consultation with the department of public service and the division of homeland security and 
emergency services, shall prepare a report including recommendations regarding the 
establishment of microgrids for protection of critical facilities in the State of New York. 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s610&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s6735&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s2129&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1736&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1736&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8841&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8841&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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Status: Passed Both Houses 
 
Expands the Food Donation and Food Scraps Recycling Program – S.5331-A 
(Harckham)/A.5906-A (Shimsky) 
This legislation expands the New York State Food Scraps Recycling and Food Donation 
Program by incrementally reducing the amount of waste an entity must produce to be 
designated a food scraps generator. Under the legislation, a food scraps generator may average: 

• Two tons or more of food per week between January 1, 2022 and December 31, 2023; 
• One ton or more of food per week between January 1, 2024 and December 31, 2025; and 

• One half ton or more of food per week starting January 1, 2026 and thereafter. 
 

Additionally, the legislation increases the law’s distance threshold from 25 miles to 50 miles, 
requiring generators that are farther from organics recyclers to comply with the law’s 
requirements.  
Status: Passed Both Houses 
 
Requires Charging Stations in State-Owned Parking Lots – S.1535-B (Hoylman-
Sigal)/A.4871-B (Kelles) 
This legislation requires any parking facility owned and operated by the State of New York with 
more than two hundred parking spaces to install electric charging stations in at least 20% of 
the parking spaces. If signed, the law will take effect on April 1, 2025. 
Status: Passed Both Houses 
 
Bans Foam Coolers – S.4414-A (Krueger)/A.4943-A (Epstein) 
Building on previous state and local bans on polystyrene foam food and beverage containers, 
the legislation prohibits the sale of polystyrene foam coolers, effectively immediately. 
Polystyrene pollution poses risks to human health and the environment, leaching toxic 
chemicals that have been linked to cancers and other health conditions. 
Status: Passed Both Houses 
 
Establishes the Office of Sustainability – S.2003-A (May)/A.5909-A (Epstein) 
This legislation establishes a new Office of Sustainability led by a Chief Sustainability Officer 
(CSO) appointed by the Governor. The new office would advise and assist state agencies in an 
ongoing and coordinated response to address climate change and support state agencies' 
implementation of statutory requirements related to energy and environmental protection. 
Status: Passed Both Houses 
 
Requires NYSERDA to Develop an EV Charging Station Implementation Plan – 
S.489-A (Comrie)/A.8869 (Barrett) 
This legislation requires NYSERDA to develop a comprehensive electric vehicle fast charging 
station implementation plan to facilitate the development of statewide charging infrastructure. 
The plan will be subject to a 30-day public comment period prior to its adoption and must be 
updated annually. 
Status: Passed Both Houses 
 
Utility Corporation Securitization Act – S.9339-A (Comrie)/A.10346 (Paulin)This 
legislation would allow Avangrid, the owner of New York State Electric and Gas (NYSEG) and 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5331&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5331&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1535&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1535&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s4414&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s2003&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s489&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://www.nysenate.gov/legislation/bills/2023/S9339/amendment/A
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Rochester Gas and Electric (RG&E), to petition the Public Service Commission (PSC) for the 
authority to issue storm recovery bonds. If approved, the cost of the bonds would be charged to 
ratepayers as a separate line item on utility bills. 
Status: Signed by the Governor, Chapter 224 of the Laws of 2024 
 

General Government Operations 
Authorizes Design-Build Authority for NYC – S.9849 (Comrie)/A.10543 (Braunstein) 
This legislation amends the New York City Public Works Investment Act (the "PWIA"), to 
create new definitions for the terms "alternative project delivery contract" and "construction 
manager build" to facilitate the PWIA’s incorporation of new capital project delivery methods. 
"Alternative project delivery contracts" would be defined to include design-build and 
construction manager build ("CM Build") contracts. 
Status: Passed Both Houses 
 
Extending NYC’s Joint Bidding Authorization – S.9709 (Sepulveda)/A.10401 
(Braunstein) 
This legislation will extend, for one year, New York City's authorization to use joint bidding for 
utility interference work involved in public work projects. 
Status: Passed Both Houses 
 
Procurement Law Extenders – S.9233 (Cooney)/A.10283 (Conrad) 
This legislation extends the authority of local governments to purchase technology products 
and software, security, law enforcement and disaster relief from the Federal General Service 
Administration; authorizes local governments to utilize and purchase from county contracts for 
construction trades/ service-related contracts; and make purchases using the Office of General 
Services (OGS) contracts. 
Status: Signed by the Governor, Chapter 164 of the Laws of 2024 
 
Expansion of the Electronic Open Auction Public Bond Sale Pilot Program – 
S.9348-A (Martinez)/A.10173-A (Thiele) 
This legislation would expand the opportunity for more municipalities to participate in the 
electronic open auction public bond sale pilot program. This changes the requirement that a 
municipality must have issued $25 million in bonds within any one of the last three to within 
any one of the last five years. Further, the 400,000 or more-population restriction for counties 
is removed. This will allow more municipalities to be eligible to participate. 
Status: Passed Both Houses 
 
Municipal Website .GOV Requirement – S.3353-A (Skoufis)/A.2852-A (Zebrowski) 
This legislation requires all municipal governments (counties, cities, towns and villages) to 
maintain a website, and the website must have a .gov address.  
Status: Passed Both Houses 
 

Insurance  
Copayments on Physical Therapy Services – S.1470 (Breslin)/A.6345 (Weprin) 
This prohibits insurance plans from shifting the cost of physical therapy care to consumers by 
limiting co-payments to no more than 20 percent of the total reimbursement to the provider of 
care.  

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9849&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9709&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9709&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9233&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9348&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3353&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1470&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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Status: Passed Both Houses 
 
Treatment of Workers’ Compensation Injuries by OTA’s and PTA’s – S.9462-A 
(Ramos)/A.1204-A (Zebrowski) 
This bill allows occupational therapist assistants to provide care to workers' compensation 
patients. 
Status: Passed Both Houses 
 

Judiciary 
Wrongful Death Expansion – S.8485-B (Hoylman-Sigal)/A.9232-B (Weinstein) 
This bill defines and limits the "surviving close family members" who may potentially claim 
grief and suffering damages as recipients under current law, with the limited exception of 
where the decedent is survived by a parent or parents, or any person standing in loco parentis 
to the decedent, and a spouse and no issue, the parent or parents or such person standing in 
loco parentis is deemed to be a surviving close family member. And importantly, the finder of 
fact shall determine which close family members are-or are not-entitled to damages based 
upon the specific circumstances relating to the person's relationship with the decedent. To 
further address concerns raised by the Governor, this version of the bill has shortened the 
proposed retroactive effect of the legislation by three years. It now only applies to causes of 
action that accrue on or after January 1, 2021. 
Status: Passed Both Houses 
 

Local Government Finance 
Extension of Local Government Debt Issuance and Management Options – S.9417 
(Martinez)/A.10282 (Santabarbara) 
This legislation would extend the ability for municipalities to voluntarily opt-in to expanded 
debt issuance and management options until July 15, 2027. This extension includes the ability 
for local governments to pay the first installment on a bond issuance two years after the first 
date of issuance. Local governments would also be authorized to issue variable rate bonds and 
notes, and this legislation suspends the five percent down payment requirements for certain 
bonds and notes.  
Status: Signed by the Governor, Chapter 167 of the Laws of 2024 
 
Grants Municipalities the Authority to Offer Real Property Tax Exemptions to 
Volunteer EMS and Firefighters Working in Neighboring Communities – S.2862-A 
(Martinez)/A.2121-A (Stern) 
This legislation provides localities with the option of adopting a local law to allow residents 
who serve in a neighboring municipality the ability to receive a tax exemption they would be 
entitled to had they served in the municipality in which they reside. 
Status: Passed Both Houses 
 
Delinquent Tax Interest Rates – S.967-A (Ryan)/A.1489-A (Thiele) 
Section 924-a of the Tax Law currently sets the floor for the lowest rate a municipality may 
charge at twelve percent. This has been in effect since 1983. This bill would amend section 924-
a to cap the delinquent tax interest rate at 16%, reduce the floor to 2% and most importantly, 
grant the commissioner of NYS Taxation and Finance the ability to maintain the interest rate 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9462&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9462&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8485&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9417&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9417&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s2862&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s2862&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s967&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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ceiling at the prime interest rate. Currently, one measure of the prime interest rate is 8.5%, 
meaning the ceiling could be 8.5%, or lower, NOT 16%.  
 
NYSAC has vehemently opposed this legislation.  
Status: Passed Both Houses 
 
Installment Plans for School District Property Taxes – S.3604-A (Webb)/A.7813-A 
(Shimsky) 
This legislation requires the assessing unit to include the due dates for the payment of taxes in 
installments. The assessing unit must specify in a notice to the owner of taxable real property 
without interest or penalties to such owner that has elected to pay such taxes in installments. 
Status: Passed Both Houses 
 
Regulation of the Short-Term Rental Industry – S.885-C (Hinchey)/A.4130-C (Fahy) 
This legislation would create statewide guidance and regulation on short-term rentals, 
including a rental registry, and allow for the collection of local and state sales tax. Both the 
information contained within the registry and the sales tax revenue will assist counties and 
municipalities with determining the economic impact of these rentals and how they are 
impacting the housing supply. 
 
The tax collection provisions included in this legislation would apply to short-term rentals 
statewide, regardless of whether municipalities have their own registration systems. This will 
level the playing field with the traditional hotel industry and provide municipalities and 
counties with revenues that can be reinvested in the community to support tourism, local 
initiatives, and the policy priorities of that community.  
Status: Passed Both Houses 
 

Public Employee Relations & Labor 
20-Year Retirement Benefit for Certain Law Enforcement Officers – S.8472-A 
(Jackson)/A.8918-A (Pheffer-Amato) 
The retirement and social security law are amended to allow environmental conservation 
officers, forest rangers, regional state park police, and university police officers to receive a 20-
year retirement plan similar to the New York State Troopers and the majority of municipal 
police officers. 
Status: Passed Both Houses 

Public & Mental Health 
Authorization to Reimburse EMS Providers for Treating in Place & Transporting 
to Alternative Healthcare Destinations – S.8486-C (Hinchey)/A.9102-C (Kelles) 
This bill would authorize Medicaid reimbursement to emergency medical service agencies for: 

• providing emergency medical care to Medicaid enrollees without requiring the 
transportation of these patients from the location where the medical care was 
administered. 

• providing emergency medical care to Medicaid enrollees and transporting them to 
alternative destinations (i.e. locations other than a hospital), such as an urgent care 
clinic or mental health or rehabilitation facility 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3604&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3604&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s885&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8472&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8472&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8486&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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Status: Passed Both Houses 
 
Appointments to County Boards of Health & Health Services Advisory Boards – 
S.8561 (Rivera)/A.8232-A (Paulin) 
Public Health Law stipulates that local boards of health are to have three physicians on the 
board. Many of the local health departments, especially in rural areas, are having trouble 
meeting this statutory requirement because there are not enough physicians in certain areas of 
the State who have the time to add serving on a county health department to their already busy 
schedules. 
 
This legislation would amend the law to make the requirement for health care providers be at 
least one physician with the other positions able to be filled by a nurse practitioner or physician 
assistant. Further, the law would be amended to allow for a board member from a contiguous 
county to serve on a local board of health as long as they do substantial work in that county and 
have a healthcare background. 
Status: Passed Both Houses 
 
Authority for Ambulances to Store and Distribute Blood & Initiate Blood 
Transfusions – S.6226-A (Hinchey)/A.5789-A (Woerner) 
This legislation amends the public health law to allow for ambulance services and advanced life 
support first response service to store and distribute blood. Distribution and administration of 
the blood on an ambulance is limited to only qualified medical and health personnel, such as a 
registered nurse.  
 
This section also sets forth the standards of care that ambulance services must adhere to when 
handling, storing and distributing the blood.   
 
Ambulances continue to be prohibited from carrying their own blood products to administer to 
patients in hemorrhagic shock. This legislation permits all ambulance services to provide the 
same blood transfusion services to patients as permitted for air transport ambulance services 
when such ambulance services meet the same standards as currently set forth in the law. 
Permitting all ambulances to qualify to transfuse blood products to patients to resuscitate them 
during transport will result in more saved lives. 
Status: Passed Both Houses 
 

Creates a Health Emergency Response Data System – S.5732 (Skoufis)/A.5370 
(Paulin) 
This bill is designed to create in statute the health emergency response data system (HERDS) 
and bring transparency to information gathered during public health emergencies, including 
communicable disease outbreaks like COVID-19, by requiring the Department of Health to 
share aggregate data from HERDS reports with the entities reporting and the public. 
Status: Passed Both Houses 
 
Requires Epinephrine Auto-Injector Devices in Places of Public Assembly – 
S.1078-A (Gounardes)/A.2885-A (Rosenthal)  
To prevent deaths from anaphylaxis, this legislation requires places of public assembly to have 
an epinephrine auto-injector device on hand whenever they are used for public or private 

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8561&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s6226&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5732&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5732&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s1078&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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events and at least one person present who is trained to use the device. It also includes liability 
protections for the good faith use of epinephrine auto injectors. 
Status: Passed Both Houses 
 
Enhances the Transparency of Health Emergency Response Data System 
(HERDS) Data – S.5732 (Skoufis)/A.5370 (Paulin) 
This legislation would bring transparency to information gathered during public health 
emergencies, including communicable disease outbreaks like COVID-19, by requiring the 
Department of Health to share aggregate data from HERDS reports with the entities reporting 
and the public as soon and as close to real time as practicable after it is collected but no later 
than seven days after it is received by the Department. 
Status: Passed Both Houses 
 
Requires Public Institutions and Buildings Be Equipped with Opioid Antagonists 
– S.3112-A (Mannion)/A.1588-A (Buttenschon) 
Nicknamed “Erin’s Law” after a young woman who lost her life in Rochester to an accidental 
fentanyl overdose, this legislation amends Public Buildings Law to require that public 
institutions and buildings be equipped with opioid antagonists, such as naloxone. The 
legislation would take effect one year after it is signed into law. 
Status: Passed Both Houses 
 

Requires Fentanyl Test Strips Be Distributed Alongside Opioid Antagonists – 
S.4393 (Martinez)/A.5004 (Hyndman) 
This legislation requires that fentanyl test strips and informational cards be included in 
any opioid antagonist distribution as part of NYSDOH’s opioid overdose prevention programs. 
The legislation would take effect on the nineteenth day after it is signed into law. 
Status: Passed Both Houses 

Public Safety 
Reporting Requirements for Extreme Risk Protection Orders – S.3340 
(Mayer)/A.5873 (Lavine) 
This bill requires that temporary and final extreme risk protection orders be included in the 
existing statewide computerized registry of orders of protection and warrants of arrest. 
Status: Passed Both Houses 
 
Petitioner Reforms to the Extreme Risk Protection Order Law – S.8589-A (Scarcella-
Spanton)/A.7717-B (Wallace) 
This legislation allows the police agency to be listed as the petitioner in lieu of the police 
officer's name, alleviating issues for members of law enforcement when civil judgements or 
lawsuits are searched on behalf of banks, mortgage companies, etc.  
Status: Passed Both Houses 
 
Uniform Medical Records System for Correctional Facilities – S.5214 
(Harckham)/A.5902 (Kelles) 
This legislation amends the correction law by stating that the commissioner, in consultation 
with the commissioners of health and mental health, shall develop a uniform electronic 
medical records system to be used by all correctional facilities in the state.  

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5732&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3112&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s4393&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3340&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s3340&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8589&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8589&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5214&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s5214&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
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Status: Passed Both Houses 
 
Rules & Regulations for Strip Searches in Correctional Facilities – S.9350 
(Salazar)/A.4904 (Gibbs) 
The State Commission on Corrections (SCOC) will be required to promulgate rules and 
regulations establishing standard practices and procedures for the use of strip searches in 
correctional facilities. Such rules and regulations shall at a minimum include a requirement 
that no fewer than two staff members shall be present for any strip search. 
Status: Passed Both Houses 

Transportation 
Penalty Increase for School Bus Stop Arm Camera Program – S.9504-A 
(Cooney)/A.3120-A (Magnarelli) 
This legislation increases the maximum fine for a third or subsequent conviction within three 
years from $1000 to $1500. 
Status: Passed Both Houses 

Social Services 
Childcare Assistance – Child Block Grant Reforms – S.8152-A (Brisport)/A.8878-A 
(Hevesi) 
This legislation will require county DSS offices to provide childcare assistance funded under 
the block grant for additional or different hours than a parent or caretaker spends in work, 
training, educational activities or other reasons for care designated by the social services 
district in its consolidated services plan. This may include paying for full-time childcare 
assistance regardless of the hours of the activity of the parent's or caretaker's reason for care. 
 
In addition, a social services district shall not limit authorized childcare services strictly based 
on the hours during which the parent or caretaker is engaged in work, education or other 
activity or the number of hours the parent or caretaker is engaged in any such reasons for care. 
Status: Passed Both Houses 
 
Child Support Orders Reform – S.9015 (Persaud)/A.9505 (McMahon) 
This bill would update the New York State child support guidelines to conform to the Federal 
Regulations allowing for discretion to consider specific circumstances. Sections one through 
four of this bill would amend various sections of the family court act and domestic relations law 
relating to factors which judges may evaluate when determining the amount of income that 
may be attributed or imputed for the purposes of determining child support payments. 
  
Sections five through eight would amend the family court and domestic relations law to remove 
the exceptions allowing for consideration of incarceration to be voluntary in determining child 
support orders. 
Status: Passed Both Houses 
 
CPS Worker Remote Training Option – S.6357-B (Mannion)/A.7341-B (Hevesi) 
This bill would amend section 421 of the Social Services Law by allowing the training 
requirements for persons hired by a local child protective service, excluding the annual in-

https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9350&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9350&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9504&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s9504&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8152&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=s8152&term=2023&Summary=Y&Actions=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y&Memo=Y&Text=Y
https://www.nysenate.gov/legislation/bills/2023/S9015
https://www.nysenate.gov/legislation/bills/2023/A7341/amendment/B
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service training requirement, to be completed through a distance learning method on or after 
April 1, 2025, as authorized by an adopted County law, ordinance or resolution. 
Status: Passed Both Houses 
 
Presumptive Eligibility Standard for Childcare Assistance – S.4667-A 
(Brouk)/A.4099-A (Clark) 
In New York State, families must meet certain eligibility requirements for the receipt of 
childcare assistance, and upon application must wait up to 30 days before receiving care. In 
New York City, this processing time can be as long as 60 days. Administrative delay in the 
processing of applications for subsidies can often spell the difference between families missing 
medical appointments, job interviews, and other important life events that can lead to upward 
economic mobility and growth. 
  
This bill is modeled on the efforts of Monroe County's Department of Human Services to 
provide timely childcare assistance for families in need. Monroe County DRS issues subsidy 
certificates to families presumed eligible, allowing them to pursue childcare while their 
applications are formally processed. 
  
Under a statewide presumptive eligibility standard, all local social services districts will be 
required to provide childcare assistance under this method. Presumptive eligibility will 
eliminate unnecessary delays for families to receive childcare assistance and help create a more 
accessible system for all. 
Status: Passed Both Houses 
 
Closure of Nursing Homes (Notice Requirements) – S.2984 (Kavanagh)/A.3703 
(Epstein) 
The "Rivington Act" would strengthen oversight by creating a transparent process when 
nursing homes closures are proposed and requiring DOH to ensure the local community and 
nursing home tenants are notified before approving any closure. 
  
The current closure process does not require engagement of the surrounding community, or an 
examination of how a facility's closure will impact the broader community before a decision for 
closure is made. Information on a potential closure cannot even be disclosed to the public prior 
to a closure being approved by DOH. Communities have no ability to comment on the impact 
of the proposed closure. 
Status: Passed Both Houses 
  
Shelter Reimbursement (Single v. Double Occupancy Rooms) – S.15-A 
(Gounardes)/A.2583-A (Hevesi) 
This bill will provide temporary housing assistance to a single individual who meets the 
residential program providers' eligibility requirements for victims of domestic violence as 
defined in section four hundred fifty-nine-a of the social services law, while allowing the 
program provider to be reimbursed by New York State for any payment differential for housing 
a single individual in a room intended for double occupancy in order to address the systemwide 
lack of shelter for single adults. 
 

https://www.nysenate.gov/legislation/bills/2023/S4667/amendment/A
https://www.nysenate.gov/legislation/bills/2023/S4667/amendment/A
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=A03703&term=2023&Summary=Y&Memo=Y&Text=Y
https://nyassembly.gov/leg/?default_fld=%0D%0A&leg_video=&bn=A03703&term=2023&Summary=Y&Memo=Y&Text=Y
https://www.nysenate.gov/legislation/bills/2023/S15/amendment/A
https://www.nysenate.gov/legislation/bills/2023/S15/amendment/A
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This legislation will require the State to preserve the full reimbursement to providers who 
"downsize" a room configured for a family of two to accommodate a single adult victim of 
violence and will therefore help increase system-wide capacity for single adults who otherwise 
faced serious obstacles to accessing this shelter system. 
Status: Passed Both Houses 
 

Veterans  
Expands Eligibility Under the Veterans Tuition Assistance Program (VTAP) – 
S.8596-A (Scarcella-Spanton)/A.9205-A (Buttenschon) 
The State of New York is home to 800,000 military veterans, all of whom deserve an 
opportunity to achieve a high-quality higher education in our state. Currently, the veteran's 
tuition awards program is limited only to those veterans who served in active combat roles, 
therefore, alienating countless service members and women from accessing this vital program. 
Status: Passed Both Houses 
 
Veteran Burial Reimbursements – S.2413-C (Bailey)/A.4613-C (Jean-Pierre) 
This bill requires the Commissioner of the Department of Veterans' Services to provide a 
percentage increase in the maximum amount of funeral and burial based on the consumer 
price index with such percentage rounded up to the next highest one-tenth of one percent and 
shall not be less than one percent or no more than four percent. 
Status: Passed Both Houses 
 
Establishment of a Veteran Resource Database – S.6523-A (Scarcella-
Spanton)/A.7701-A (Jean-Pierre) 
This legislation directs the Department of Veterans' Services to establish and maintain, in 
consultation and collaboration with other state agencies, a searchable database of resources 
available in the state for veterans, members of the uniformed services, and their families. 
Status: Passed Both Houses 
 
Non-Wartime Veteran Benefit Access (VTAP Expansion) – S.5195-B (Skoufis)/A.4611-
B (Jean-Pierre) 
Current law provides certain benefits only to those United States veterans who served during 
times of war. This bill will ensure all veterans and their family members have access to their 
entitled benefits regardless of whether the United States was actively participating in a war 
during their time of service. 
Status: Passed Both Houses 
  

https://www.nysenate.gov/legislation/bills/2023/S8596/amendment/original
https://www.nysenate.gov/legislation/bills/2023/S2413/amendment/C
https://www.nysenate.gov/legislation/bills/2023/S6523/amendment/A
https://www.nysenate.gov/legislation/bills/2023/S6523/amendment/A
https://www.nysenate.gov/legislation/bills/2023/S5195/amendment/B
https://www.nysenate.gov/legislation/bills/2023/S5195/amendment/B
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Supreme Court of the United States 

No. 23–175 

CITY OF GRANTS PASS, OREGON, 

 Pe��oner 

v. 

GLORIA JOHNSON, ET AL., ON BEHALF OF THEMSELVES 

AND ALL OTHERS SIMILARLY SITUATED 

 

ON WRIT OF CERTIORARI to the United States Court of Appeals for the Ninth Circuit. 

THIS CAUSE came on to be heard on the transcript of the record from the above court and   was 
argued by counsel. 

ON CONSIDERATION WHEREOF, it is ordered and adjudged by this Court that the judgment of 
the above court is reversed with costs, and the case is remanded to the United States Court of 
Appeals for the Ninth Circuit for further proceedings consistent with the opinion of this Court. 

IT IS FURTHER ORDERED that the pe��oner, City of Grants Pass Oregon, recover from Gloria 
Johnson, et al., on Behalf of Themselves and All Others Similarly Situated, Three Thousand One 
Hundred Twelve Dollars ($3,112.00) for costs herein expended. 

June 28, 2024 

 



County of Onondaga v State of New York 

2024 NY Slip Op 24272 

Decided on September 17, 2024 

Supreme Court, Onondaga County 

Decided on September 17, 2024 

Supreme Court, Onondaga County 

 

The County of Onondaga; THE ONONDAGA COUNTY LEGISLATURE; and J. RYAN MCMAHON II, 
Individually and as a voter and in his capacity as Onondaga County Execu�ve, Plain�ffs, 

against 

The State of New York; KATHLEEN HOCHUL, in her capacity as Governor of the State of New 
York; DUSTIN M. CZARNY, in his capacity as Commissioner of the Onondaga County Board of 
Elec�ons; and MICHELE L. SARDO, in her capacity as Commissioner of the Onondaga County 
Board of Elec�ons, Defendants. 

THE COUNTY OF NASSAU, THE NASSAU COUNTY LEGISLATURE, and BRUCE A. BLAKEMAN, 
individually and as a voter and in his official capacity as Nassau County Execu�ve, Plain�ffs, 

against 

THE STATE OF NEW YORK and KATHY HOCHUL, in her capacity as the Governor of the State of 
New York, Defendants. 

THE COUNTY OF ONEIDA; THE ONEIDA COUNTY BOARD OF LEGISLATORS, ANTHONY J. PICENTE, 
JR., Individually as a voter and in his capacity as Oneida County Execu�ve; and ENESSA 
CARBONE, Individually and as a voter and in her capacity as Oneida County Comptroller, 
Plain�ffs, 

against 

THE STATE OF NEW YORK and KATHLEEN HOCHUL, in her capacity as Governor of the State of 
New York, Defendants. 

 

 

 



COUNTY OF RENSSELAER; STEVEN F. MCLAUGHLIN, Individually as a Voter, and in his Capacity as 
RENSSELAER COUNTY EXECUTIVE; and the RENSSELAER COUNTY LEGISLATURE, Plain�ffs, 

against 

THE STATE OF NEW YORK and KATHLEEN HOCHUL, in her capacity as Governor of the State of 
New York, Defendants. 

JASON ASHLAW, JOANN MYERS, TANNER RICHARDS, STEVEN GELLAR, EUGENE CELLA, ROBERT 
MATARAZZO, ROBERT FISCHER, JAMES JOST, KEVIN JUDGE, THE COUNTY OF SUFFOLK, THE 
TOWN OF HEMPSTEAD, THE TOWN OF BROOKHAVEN, THE TOWN OF HUNTINGTON, THE TOWN 
OF ISLIP, THE TOWN OF SMITHTOWN, THE TOWN OF CHAMPION, THE TOWN OF NORTH 
HEMPSTEAD, and THE TOWN OF NEWBURGH, Plain�ffs, 

against 

THE STATE OF NEW YORK, KATHLEEN HOCHUL, in her capacity as Governor of the State of New 
York, MICHELLE LAFAVE, in her capacity as Commissioner of the Jefferson County Board of 
Elec�ons, JUDE SEYMOUR, in his capacity as Commissioner of the Jefferson County Board of 
Elec�ons, MARGARET MEIER, in her capacity as Commissioner of the Jefferson County Board of 
Elec�ons, THE JEFFERSON COUNTY BOARD OF ELECTIONS, JOHN ALBERTS, in his capacity as 
Commissioner of the Suffolk County Board of Elec�ons, BETTY MANZELLA, in her capacity as 
Commissioner of the Suffolk County Board of Elec�ons, THE SUFFOLK COUNTY BOARD OF 
ELECTIONS, JOSEPH KEARNEY, in his capacity as Commissioner of the Nassau County Board of 
Elec�ons, JAMES SCHEUERMAN, in his capacity as Commissioner of the Nassau County Board of 
Elec�ons, THE NASSAU COUNTY BOARD OF ELECTIONS, LOUISE VANDEMARK, in her capacity as 
Commissioner of the Orange County Board of Elec�ons, COURTNEY CANFIELD GREENE, in her 
capacity as Commissioner of the Orange County Board of Elec�ons, THE ORANGE COUNTY 
BOARD OF ELECTIONS, Defendants. 

COUNTY OF ROCKLAND and EDWIN J. DAY, in his individual and official capacity as Rockland 
County Execu�ve, Plain�ffs, 

against 

THE STATE OF NEW YORK, Defendant. 

STEVEN M. NEUHAUS, Individually, and as a voter in his capacity as Orange County Execu�ve, 
THE COUNTY OF ORANGE, THE ORANGE COUNTY LEGISLATURE, ORANGE COUNTY LEGISLATORS, 
KATHERINE E. BONELLI, THOMAS J. FAGGIONE, JANET SUTHERLAND, PAUL RUSZKIEWICZ, PETER 
V. TUOHY, BARRY J. CHENEY, RONALD M. FELLER, GLENN R. EHLERS, KATHY STEGENGA, KEVIN W. 
HINES, JOSEPH J. MINUTA, LEIGH J. BENTON, ROBERT C. SASSI, and JAMES D. O'DONNELL, 
Individually and as voters, Plain�ffs, 



against 

KATHLEEN HOCHUL, in her capacity as Governor of the State of New York, THE STATE OF NEW 
YORK, ORANGE COUNTY REPUBLICAN COMMITTEE, ORANGE COUNTY DEMOCRATIC 
COMMITTEE, CONSERVATIVE PARTY OF NEW YORK STATE, and NEW YORK WORKING FAMILY 
PARTY, Defendants. 

THE COUNTY OF DUTCHESS, THE DUTCHESS COUNTY LEGISLATURE, and SUSAN J. SERINO, 
Individually and as a voter and in her capacity as DUTCHESS COUNTY EXECUTIVE, Plain�ffs, 

against 

THE STATE OF NEW YORK, KATHLEEN HOCHUL, In her capacity as Governor of the State of New 
York, Defendants. 

 



BEFORE THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION 

IN RE: NEW YORK TAX FORECLOSURE 
SURPLUS LITIGATION MDL No. _________ 

SCHEDULE OF ACTIONS 

Plaintiff(s) Defendant(s) District Civil Action 
No. 

Judge 

1 Joseph Polizzi;  
Lisa Todd;  
Barbara Goodfellow 

County of Schoharie N.D. New 
York 

1:23-cv-01311 David N. 
Hurd 

2 Daniel J. Merckx, personally 
and as Administrator of the 
Estate of Ronald P. Merckx; 
Timothy S. Laraway, Jr.; 
Barbara Snashell; Chignard 
Noelizaire; Martine 
Noelzaire; Arthur R. 
McDowell; Thomas Sweeney; 
Dotty Carr 

Rennsselaer County; 
Mark Wojcik; 
Cattaraugus County; 
Matthew J. Keller; City 
of Port Jervis; Laura 
Quick; State of New 
York; City of Buffalo; 
Michael Seaman; Letitia 
James; Amanda Hiller 

N.D. New 
York 

1:23-cv-01354 Lawrence E. 
Kahn 

3 Kenneth D. Anderson; Wendy 
A. Barton; Andrea Claire 
Craft; Dondi C. Craft; 
Michael D. Guiles, II; Jane 
James; Jeffrey J. James; 
Beverly L. Morrill; Donald 
M. Smithers, Jr.; Helen L. 
Smithers 

County of St. Lawrence; 
Renee Cole 

N.D. New 
York 

8:23-cv-01524 Frederick J. 
Scullin, Jr. 

4 Mark B. Plate; Joann O. 
Chamberlin; Michael R. 
O’Keefe; Kevin H. Smith; 
Anthony Carusillo; Anne 
Wallace 

County of Ulster; 
Roseann Daw; Tracey 
Williams 

N.D. New 
York 

1:23-cv-01539 Glenn T. 
Suddaby 

5 Richard Chmura; Kenneth 
Bobar; John W. Tooley; Fred 
Mowers; David Israel; Doug 
Yauchler 

County of Schenectady N.D. New 
York 

1:23-cv-01574 Glenn T. 
Suddaby 



6 Mary Ellen Cossette; Darren 
Humble; Donna Marano; 
Michael Dellacontrada; James 
Coppolla; Ballakis Family 
Properties LLC; Wanda 
Dackowsky; John Dackowsky 

County of Oneida; 
Anthony R. Carvelli 

N.D. New 
York 

6:23-cv-01587 Glenn T. 
Suddaby 

7 Terry Ann Woloszyn; Esther 
Haines; Peggy Hazard; 
Richard Hayes; Aimee Rice; 
Seth Grantham; Samuel 
Cundy, Jr. Mary Altieri; 
Estate of Maurice Duffy

County of Tioga; James 
McFadden 

N.D. New 
York 

3:23-cv-01585 Glenn T. 
Suddaby 

8 Lisa M. Beutel; Michael 
Bacon; Alfred Baker; Robert 
Carl; Melody Chainey; Edith 
Finley; Sharon D. Fitchette; 
Jason J. Lacey; Alexander Y. 
Lock, Jr.; Victoria Smith; 
David Willis 

County of Jefferson; 
Karen Christie 

N.D. New 
York 

5:23-cv-01603 Brenda K. 
Sannes 

9 Clear Lake Land Co.; Gordon 
Gardner; Victor Pressey 

County of St. Lawrence; 
Renee Cole 

N.D. New 
York 

8:23-cv-01606 Frederick J. 
Scullin, Jr. 



10 Alice Steele; Darren West; 
Bridget Bracken; Caitlin 
Gamble; Robert Rose; Donnie 
Emeno; David Gamble; 
Veronica Carpenter; Larry 
Barry; Jennifer Ahern; Susan 
Mazzarelli; Carolyn 
Brownell; Rodney Green; 
Bruce Armer 

Saratoga County, New 
York; Andrew Jarosh; 
State of New York; 
Broome County, New 
York; Michael T. 
Decker; Cayuga County, 
New York; David J. 
Dempsey; Cortland 
County, New York; John 
T. Banewicz; Essex 
County, New York; 
Michael G. Diskin; 
Jefferson County, New 
York; David J. Paulsen; 
Montgomery County, 
New York; Shawn J. 
Bowerman; Oswego 
County, New York; 
Kevin Gardner; Otsego 
County, New York; 
Allen Ruffles; 
Schenectady County, 
New York; Jacyln 
Falotico; St. Lawrence 
County, New York; 
Renee Cole; Tompkins 
County, New York; Lisa 
Holmes; Ulster County, 
New York; Roseann Daw

N.D. New 
York 

1:23-cv-01615 Mae A. 
D’Agostino 

11 Roger Sitts; Wayne Roberts; 
Lisa Santore; Bryan 
Rosecrans; Steve Conklin 

County of Saratoga; 
Andrew Jarosh 

N.D. New 
York 

1:23-cv-01649 Mae A. 
D’Agostino 



12 Paula Stephens; Lori Cordi; 
Edward Ruland; Patty Lynn 
Darling-Ruland; Heather 
Dirienzo; Felice Dirienzo; Jan 
Dubicki; Linda Botts; 
Courtney Salmini; John Stark; 
Victor Majka; Patrick Morris; 
Ernest Price; James Fletcher; 
Rebecca Fletcher; Deborah 
Palmeri; Sandra Tesch; 
Pamela Gialanella; Frank 
Gialanella; Aaron Gantz; 
David Rosado; Kenneth 
Warren; Barry Felton; Ashley 
Matias; Neil Matias; Patricia 
Koban; Terry Yenkevich; 
Ericka Mae Stark; Jeffrey C. 
Stillman; Daniel Corkery; 
Protector of Animal Welfare, 
Inc.; Darcie Kocan; Estate of 
Robert R. Kocan 

County of Broome; Jane 
St. Amour 

N.D. New 
York 

3:24-cv-00009 Anne M. 
Nardacci 

13 Catherine Rosetti; Lonnie 
Pittsley; Samantha Boyce; 
Ted Hunt; William Mooney; 
Tusef Holding LLC; Janet 
Romanowicz 

County of Cayuga; David 
Dempsey 

N.D. New 
York 

5:24-cv-00015 Glenn T. 
Suddaby 

14 Stephen Blanchard; Sherilyn 
Blanchard; Kimberly Caneda 

County of Essex N.D. New 
York 

8:24-cv-00250 Glenn T. 
Suddaby 

15 Bruce Armer; Robert Murray; 
Donna Countryman; 
Christopher Miers; Michael 
Peterson; Ian Cary Martin; 
Selena Reyes 

County of Montgomery; 
Shawn J. Bowerman 

N.D. New 
York 

1:24-cv-00259 Mae A. 
D’Agostino 

16 Cynthia Place; Bryan Fiddler County of Broome; Jane 
St. Amour 

N.D. New 
York 

3:24-cv-00258 Anne M. 
Nardacci 

17 Ronald Feimann; Gary 
Francis Whitney, Jr.; Tonia 
Lehoisky; Adirondack 
Mission Initiative Inc.; Estate 
of James R. Smith Jr.; John 
Avenia 

County of Clinton; 
Kimberly Davis 

N.D. New 
York 

8:24-cv-00257 Brenda K. 
Sannes 

18 Robert White; Stacey Bishop; 
Franklin German; Bryan Pello

County of Rensselaer; 
Mark Wojcik 

N.D. New 
York 

1:24-cv-00280 Anne M. 
Nardacci 



19 Randall Vose; William 
Lander, II; Benjamin Steele; 
Elizabeth Steele; Gaetano 
Castellani; Kathleen Rajter; 
Estate of David Robusto

County of Fulton; 
Heather A. Scribner 

N.D. New 
York 

1:24-cv-00281 Brenda K. 
Sannes 

20 James Deandrea; Jake Hilts; 
Cheryl Carvin; Francis 
Moglia; Karen Lottridge; 
Donna Gorton; Thomas Platt; 
Timothy Platt; Allen Ruffles; 
Helene Blatney 

County of Otsego; Allen 
Ruffles 

N.D. New 
York 

6:24-cv-00287 Anne M. 
Nardacci 

21 Cynthia Rich; David 
Dellamonica; Estate of Ann 
Alice Hennessy 

County of Warren; 
Christine Norton 

N.D. New 
York 

1:24-cv-00314 Anne M. 
Nardacci 

22 Michael Vaughn; Kevin 
Green; Deborah Patterson; 
EK Equity Inc.; Stacy 
Brenenstuhl; George 
Brenenstuhl; Keith 
Roughgarden; Steve Conklin 

County of Washington; 
Al Nolette 

N.D. New 
York 

1:24-cv-00327 Anne M. 
Nardacci 

23 Fred Bush; Perry Hewett; 
Frank Iuzzolino 

County of Schoharie N.D. New 
York 

1:24-cv-00328 David N. 
Hurd 

24 Marjorie Ramsey Janice Gaston; Todd 
Venning; Steven M. 
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PRESENT: LINDLEY, J.P., NEMOYER, CURRAN, WINSLOW, AND BANNISTER, JJ.   
                                                            
                                                            
IN THE MATTER OF NEW YORK CIVIL LIBERTIES UNION,            
PETITIONER-APPELLANT,                                       
                                                            

V MEMORANDUM AND ORDER
                                                            
CITY OF ROCHESTER AND ROCHESTER POLICE DEPARTMENT,          
RESPONDENTS-RESPONDENTS.                                    
                                                            

NEW YORK CIVIL LIBERTIES UNION FOUNDATION, NEW YORK CITY (ROBERT J.
HODGSON OF COUNSEL), AND SHEARMAN & STERLING LLP, WASHINGTON, DC, FOR
PETITIONER-APPELLANT.  

LINDA S. KINGSLEY, CORPORATION COUNSEL, ROCHESTER (JOHN M. CAMPOLIETO
OF COUNSEL), FOR RESPONDENTS-RESPONDENTS.                              
                       

Appeal from a judgment (denominated order) of the Supreme Court,
Monroe County (Ann Marie Taddeo, J.), entered August 10, 2021 in a
proceeding pursuant to CPLR article 78.  The judgment, insofar as
appealed from, denied the petition in part.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by granting those parts of the
petition seeking disclosure of law enforcement disciplinary records
dated on or before June 12, 2020 and seeking disclosure of law
enforcement disciplinary records containing unsubstantiated claims or
complaints, subject to redaction pursuant to particularized and
specific justification under Public Officers Law § 87 (2), and as
modified the judgment is affirmed without costs.

Memorandum:  Petitioner commenced this CPLR article 78 proceeding
seeking, inter alia, to compel respondents, City of Rochester (City)
and Rochester Police Department (RPD), to disclose, pursuant to the
Freedom of Information Law ([FOIL] Public Officers Law § 84 et seq.),
certain law enforcement disciplinary records.  Petitioner appeals from
a judgment that granted the petition in part and ordered the City and
RPD to produce certain police disciplinary records under FOIL, but
denied the petition with respect to the production of records from
proceedings conducted on or before June 12, 2020 and with respect to
records related to unsubstantiated claims or complaints.

Initially, we agree with petitioner that, as respondents
correctly concede, respondents did not deny petitioner’s FOIL request
on the ground that the legislation repealing former Civil Rights Law 
§ 50-a and amending FOIL concerning disciplinary records of law
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enforcement agencies (see L 2020, ch 96, §§ 1-4 [effective June 12,
2020]) should not be applied retroactively, and thus Supreme Court
erred in relying on that theory as a ground for denying the petition
in part (see Matter of Madeiros v New York State Educ. Dept., 30 NY3d
67, 74-75 [2017]). 

We conclude—for the reasons stated in Matter of New York Civ.
Liberties Union v City of Syracuse (— AD3d —, — [Nov. 10, 2022] [4th
Dept 2022] [decided herewith])—that the court erred in concluding that
the personal privacy exemption under Public Officers Law § 87 (2) (b)
creates a blanket exemption allowing respondents to categorically
withhold the law enforcement disciplinary records at issue.  Further,
for the reasons stated in New York Civ. Liberties Union (— AD3d at —),
we reject petitioner’s contention that it should be awarded attorneys’
fees and costs. 

We therefore modify the judgment by granting those parts of the
petition seeking law enforcement records dated on or before June 12,
2020 and seeking law enforcement disciplinary records concerning
unsubstantiated claims of RPD officer misconduct, subject to redaction
pursuant to a particularized and specific justification under Public
Officers Law § 87 (2).  Respondents are directed to review the
requested law enforcement disciplinary records, identify those law
enforcement disciplinary records or portions thereof that may be
redacted or withheld as exempt, and provide the requested law
enforcement disciplinary records to petitioner subject to any records
or portions thereof that are redactions or exemptions pursuant to a
particularized and specific justification for exempting each record or
portion thereof.  Any claimed redactions and exemptions from
disclosure are to be documented in a manner that allows for review by
a court (see Matter of Kirsch v Board of Educ. of Williamsville Cent.
Sch. Dist., 152 AD3d 1218, 1219-1220 [4th Dept 2017], lv denied 31
NY3d 904 [2018]).  

Entered:  November 10, 2022 Ann Dillon Flynn
Clerk of the Court
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PETITIONER-APPELLANT,                                       
                                                            

V MEMORANDUM AND ORDER
                                                            
CITY OF SYRACUSE AND SYRACUSE POLICE DEPARTMENT,            
RESPONDENTS-RESPONDENTS.                                    
                                                            

NEW YORK CIVIL LIBERTIES UNION FOUNDATION, NEW YORK CITY (ROBERT
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Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (Gerard J. Neri, J.), entered May 5, 2021 in a
proceeding pursuant to CPLR article 78.  The judgment granted the
motion of respondents to dismiss the petition.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by denying the motion in part,
reinstating the petition insofar as it seeks disclosure of law
enforcement disciplinary records, subject to redaction pursuant to
particularized and specific justification under Public Officers Law 
§ 87 (2), and granting the petition to that extent, and as modified
the judgment is affirmed without costs.

Memorandum:  Petitioner commenced this CPLR article 78 proceeding
seeking, inter alia, to compel respondents, City of Syracuse and
Syracuse Police Department (SPD), to disclose, pursuant to the Freedom
of Information Law ([FOIL] Public Officers Law § 84 et seq.), certain
law enforcement disciplinary records.  As relevant here, petitioner
seeks law enforcement disciplinary records concerning open complaints,
i.e., those in which an investigation had commenced but the law
enforcement disciplinary proceeding had not yet reached a final
disposition, and law enforcement disciplinary records concerning
closed but unsubstantiated complaints, i.e., those in which it was
determined that the allegations of SPD officer misconduct were
unfounded or without merit.  In opposition, respondents moved to
dismiss the petition on the basis that the records sought were
categorically exempt from disclosure pursuant to the “personal
privacy” exemption under Public Officers Law § 87 (2) (b).  
Petitioner now appeals from a judgment granting respondents’ motion to
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dismiss the petition.  We agree with petitioner that Supreme Court
erred in determining that the records sought are categorically exempt
from disclosure and may be withheld in their entirety. 

At the outset, we reject respondents’ contention that petitioner
failed to exhaust its administrative remedies with respect to its
contentions on appeal (see Matter of Exoneration Initiative v New York
City Police Dept., 114 AD3d 436, 437 [1st Dept 2014]; Council of
Regulated Adult Liq. Licensees v City of N.Y. Police Dept., 300 AD2d
17, 18-19 [1st Dept 2002]). 

It is well settled that, under FOIL, “[a]ll government records
are . . . presumptively open for public inspection and copying unless
they fall within one of the enumerated exemptions of Public Officers
Law § 87 (2)” (Matter of Gould v New York City Police Dept., 89 NY2d
267, 274-275 [1996]; see Matter of Abdur-Rashid v New York City Police
Dept., 31 NY3d 217, 225 [2018], rearg denied 31 NY3d 1125 [2018]),
that exemptions are to be “ ‘narrowly construed’ ” (Gould, 89 NY2d at
275; see Matter of Hawley v Village of Penn Yan, 35 AD3d 1270, 1271
[4th Dept 2006], amended on rearg 38 AD3d 1371 [4th Dept 2007]), that
government agencies have the burden to demonstrate that “ ‘the
material requested falls squarely within the ambit of [one] of the
exemptions’ ” (Abdur-Rashid, 31 NY3d at 225; see Matter of National
Lawyers Guild, Buffalo Ch. v Erie County Sheriff's Off., 196 AD3d
1195, 1196 [4th Dept 2021]), and that those agencies “must articulate
‘particularized and specific justification’ for not disclosing
requested documents” (Gould, 89 NY2d at 275; see Matter of Nix v New
York State Div. of Criminal Justice Servs., 167 AD3d 1524, 1525 [4th
Dept 2018], lv denied 33 NY3d 908 [2019]).

Under Public Officers Law § 87 (2) (a), agencies shall disclose
records unless they are “specifically exempted from disclosure by
state or federal statute.”  For decades, law enforcement personnel
records were wholly and categorically exempt from disclosure inasmuch
as a state statute provided that such records “[were] considered
confidential and not subject to inspection or review without the
express written consent of such [law enforcement] officer . . . except
as may be mandated by lawful court order” (former Civil Rights Law 
§ 50-a [1]; see Matter of New York Civ. Liberties Union v New York
City Police Dept., 32 NY3d 556, 560 [2018]; Matter of Prisoners’ Legal
Servs. of N.Y. v New York State Dept. of Correctional Servs., 73 NY2d
26, 29 [1988]).  Effective June 12, 2020, the New York State
Legislature fully repealed former Civil Rights Law § 50-a (see L 2020
ch 96, § 1).  Thus, the statutory exemption under Public Officers Law
§ 87 (2) (a) no longer applies to law enforcement personnel records.

The bill repealing former Civil Rights Law § 50-a also made
several amendments to FOIL concerning disciplinary records of law
enforcement agencies (see L 2020, ch 96, §§ 2-4).  Of particular
relevance here, Public Officers Law § 86 was amended by adding
subdivisions (6) and (7), defining “ ‘[l]aw enforcement disciplinary
records’ ” and a “ ‘[l]aw enforcement disciplinary proceeding.’ ”
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We agree with petitioner that the court erred in determining that
the personal privacy exemption under Public Officers Law § 87 (2) (b)
allows respondents to categorically withhold the law enforcement
disciplinary records at issue.  Public Officers Law § 87 (2) (b)
provides that an “agency may deny access to records or portions
thereof that . . . if disclosed would constitute an unwarranted
invasion of personal privacy under the provisions of [section 89
(2)].”  The personal privacy exemption “allows agencies and their
employees to protect sensitive matters in which there is little or no
public interest, like personal information or unsubstantiated
allegations, from public disclosure” (Matter of New York Times Co. v
City of New York Off. of the Mayor, 194 AD3d 157, 165 [1st Dept 2021],
lv denied 37 NY3d 913 [2021]).  The personal privacy exemption “is
qualified” by Public Officers Law § 89 (2) (c) (i) (Matter of New York
Comm. for Occupational Safety & Health v Bloomberg, 72 AD3d 153, 160
[1st Dept 2010]; see e.g. Matter of Scott, Sardano & Pomeranz v
Records Access Officer of City of Syracuse, 65 NY2d 294, 298 [1985];
Matter of Police Benevolent Assn. of N.Y. State, Inc. v State of New
York, 145 AD3d 1391, 1392-1393 [3d Dept 2016]; Matter of Obiajulu v
City of Rochester, 213 AD2d 1055, 1056 [4th Dept 1995]), which
provides that “disclosure shall not be construed to constitute an
unwarranted invasion of personal privacy . . . when identifying
details are deleted” (§ 89 [2] [c] [i]).  An agency invoking the
personal privacy exemption must “establish that the identifying
details [of a record] could not be redacted so as to not constitute an
unwarranted invasion of personal privacy” if the record was disclosed
(Matter of Aron Law, PLLC v New York City Fire Dept., 191 AD3d 664,
666 [2d Dept 2021]; see Police Benevolent Assn. of N.Y. State, Inc.,
145 AD3d at 1392-1393).

Contrary to respondents’ contention, the personal privacy
exemption “does not . . . categorically exempt . . . documents from
disclosure” (Police Benevolent Assn. of N.Y. State, Inc., 145 AD3d at
1392; see Matter of Thomas v New York City Dept. of Educ., 103 AD3d
495, 497 [1st Dept 2013]; Matter of Johnson v New York City Police
Dept., 257 AD2d 343, 348-349 [1st Dept 1999], lv dismissed 94 NY2d 791
[1999]; see generally Matter of Schenectady County Socy. for the
Prevention of Cruelty to Animals, Inc. v Mills, 18 NY3d 42, 46
[2011]), even in the case where a FOIL request concerns release of
unsubstantiated allegations or complaints of professional misconduct
(see e.g. Matter of Western Suffolk Bd. of Coop. Educ. Servs. v Bay
Shore Union Free School Dist., 250 AD2d 772, 772-773 [2d Dept 1998];
Matter of LaRocca v Board of Educ. of Jericho Union Free School Dist.,
220 AD2d 424, 427 [2d Dept 1995]).  In order to invoke the personal
privacy exemption here, respondents must review each record responsive
to petitioner’s FOIL request and determine whether any portion of the
specific record is exempt as an invasion of personal privacy and, to
the extent that any portion of a law enforcement disciplinary record
concerning an open or unsubstantiated complaint of SPD officer
misconduct can be disclosed without resulting in an unwarranted
invasion of personal privacy, respondents must release the non-exempt,
i.e., properly redacted, portion of the record to petitioner (see
Matter of Sell v New York City Dept. of Educ., 135 AD3d 594, 594 [1st
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Dept 2016]; see generally Schenectady County Socy. for the Prevention
of Cruelty to Animals, Inc., 18 NY3d at 46; Matter of Data Tree, LLC v
Romaine, 9 NY3d 454, 464 [2007]).

Inasmuch as respondents withheld the requested law enforcement
disciplinary records concerning open and unsubstantiated claims of SPD
officer misconduct in their entirety and did not articulate any
particularized and specific justification for withholding any of the
records, we conclude that respondents did not meet their burden of
establishing that the personal privacy exemption applies (see Aron
Law, PLLC, 191 AD3d at 666; Police Benevolent Assn. of N.Y. State,
Inc., 145 AD3d at 1393; Matter of Livson v Town of Greenburgh, 141
AD3d 658, 661 [2d Dept 2016]).  Respondents further failed to
establish that “identifying details” in the law enforcement
disciplinary records concerning open and unsubstantiated claims of SPD
officer misconduct “could not be redacted so as to not constitute an
unwarranted invasion of personal privacy” (Aron Law, PLLC, 191 AD3d at
666; see Police Benevolent Assn. of N.Y. State, Inc., 145 AD3d at
1393).  Thus, the court erred in granting that part of respondents’
motion seeking to dismiss petitioner’s request for law enforcement
disciplinary records concerning open or unsubstantiated claims of SPD
officer misconduct in reliance on the personal privacy exemption under
Public Officers Law § 87 (2) (b). 

Further, we agree with petitioner that, in the administrative
proceeding, respondents did not invoke the exemption under Public
Officers Law § 87 (2) (e), and we therefore conclude the court erred
in relying on that subdivision in granting respondents’ motion with
respect to petitioner’s request for law enforcement disciplinary
records concerning open claims of SPD officer misconduct (see Matter
of Madeiros v New York State Educ. Dept., 30 NY3d 67, 74-75 [2017];
Matter of McFadden v McDonald, 204 AD3d 672, 675 [2d Dept 2022]). 
“[J]udicial review of an administrative determination is limited to
the grounds invoked by the agency and the court is powerless to affirm
the administrative action by substituting what it considers to be a
more adequate or proper basis” (Madeiros, 30 NY3d at 74 [internal
quotation marks omitted]).  Consequently, the court erred in relying
on Public Officers Law § 87 (2) (e) and we make no determination
whether respondents may rely on section 87 (2) (e) to withhold law
enforcement disciplinary records.

Although we reject petitioner’s contention that in the
administrative proceeding respondents failed to invoke the exemption
under Public Officers Law § 87 (2) (g) (iii), which applies to 
inter-agency or intra-agency materials that are not final agency
policy or determinations, inasmuch as respondents cited it multiple
times in their denial of petitioner’s administrative appeal, we
nonetheless agree with petitioner that the court erred in relying on
that exemption as a categorical basis to grant respondents’ motion
with respect to petitioner’s request for law enforcement disciplinary
records concerning open claims of SPD officer misconduct.  Respondents
failed to meet their burden of establishing that the exemption applies
inasmuch as they failed to establish whether law enforcement
disciplinary records concerning open claims of SPD officer misconduct
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“fall[] wholly or only partially within that exemption” (Matter of
Gedan v Town of Mamaroneck [N.Y.], 170 AD3d 833, 834 [2d Dept 2019];
see Matter of New York 1 News v Office of President of Borough of
Staten Is., 231 AD2d 524, 525 [2d Dept 1996]; cf. Matter of Sawma v
Collins, 93 AD3d 1248, 1248-1249 [4th Dept 2012]; Matter of Miller v
New York State Dept. of Transp., 58 AD3d 981, 984 [3d Dept 2009], lv
denied 12 NY3d 712 [2009]). 

Further, we agree with petitioner that the court erred in relying
upon the statute regarding the confidentiality of materials related to
the conduct or discipline of attorneys (see Judiciary Law § 90 [10])
and case law regarding the confidentiality of investigations into
judicial conduct or discipline (see Matter of Nichols v Gamso, 35 NY2d
35, 38 [1974]).  Those rules are not applicable to the interpretation
of FOIL or its application to disclosure of law enforcement
disciplinary records concerning complaints of SPD officer misconduct. 

We reject petitioner’s contention that the court erred in
granting respondents’ motion with respect to petitioner’s request for
attorneys’ fees and costs.  Inasmuch as this proceeding at this stage
concerns a novel interpretation of legislation that both repealed a
statute and enacted new provisions to a longstanding statutory scheme,
it cannot be said that respondents “had no reasonable basis for
denying access” to the records at issue (Public Officers Law § 89 [4]
[c]; cf. New York Times Co., 194 AD3d at 166; see generally Matter of
Jewish Press, Inc. v New York City Police Dept., 190 AD3d 490, 491
[1st Dept 2021], lv denied 37 NY3d 906 [2021]). 

We therefore modify the judgment by denying respondents’ motion
in part, reinstating the petition insofar as it seeks disclosure of
law enforcement disciplinary records, subject to redaction pursuant to
a particularized and specific justification under Public Officers Law
§ 87 (2) and granting the petition to that extent.  Respondents are
directed to review the requested law enforcement disciplinary records
concerning open and unsubstantiated claims of SPD officer misconduct,
identify those law enforcement disciplinary records or portions
thereof that may be redacted or withheld as exempt, and provide the
requested law enforcement disciplinary records to petitioner subject
to any redactions or exemptions pursuant to a particularized and
specific justification for exempting each record or portion thereof. 
Any claimed redactions and exemptions from disclosure are to be
documented in a manner that allows for review by a court (see Matter
of Kirsch v Board of Educ. of Williamsville Cent. Sch. Dist., 152 AD3d
1218, 1219-1220 [4th Dept 2017], lv denied 31 NY3d 904 [2018]).

Entered:  November 10, 2022 Ann Dillon Flynn
Clerk of the Court



  
 

 

 

 
    

       
 

  

 

     

 

 

 

 
  

 
 

 

 
  

 

  
 

 
 

 

 

1 (Slip Opinion) OCTOBER TERM, 2023 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

MULDROW v. CITY OF ST. LOUIS, MISSOURI, ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 

No. 22–193. Argued December 6, 2023—Decided April 17, 2024 

Sergeant Jatonya Clayborn Muldrow maintains that her employer, the 
St. Louis Police Department, transferred her from one job to another 
because she is a woman.  From 2008 through 2017, Muldrow worked 
as a plainclothes officer in the Department’s specialized Intelligence
Division.  In 2017, the new Intelligence Division commander asked to 
transfer Muldrow out of the unit so he could replace her with a male
police officer.  Against Muldrow’s wishes, the Department approved 
the request and reassigned Muldrow to a uniformed job elsewhere in 
the Department.  While Muldrow’s rank and pay remained the same 
in the new position, her responsibilities, perks, and schedule did not. 
After the transfer, Muldrow no longer worked with high-ranking offi-
cials on the departmental priorities lodged in the Intelligence Division, 
instead supervising the day-to-day activities of neighborhood patrol of-
ficers.  She also lost access to an unmarked take-home vehicle and had 
a less regular schedule involving weekend shifts.

Muldrow brought this Title VII suit to challenge the transfer.  She 
alleged that the City, in ousting her from the Intelligence Division, had 
“discriminate[d] against” her based on sex “with respect to” the “terms
[or] conditions” of her employment.  42 U. S. C. §2000e–2(a)(1).  The 
District Court granted the City summary judgment.  The Eighth Cir-
cuit affirmed, holding that Muldrow had to—but could not—show that
the transfer caused her a “materially significant disadvantage.”  30 F. 
4th 680, 688.  Muldrow’s lawsuit could not proceed, the court said, be-
cause the transfer “did not result in a diminution to her title, salary, 
or benefits” and had caused “only minor changes in working condi-
tions.” 

Held: An employee challenging a job transfer under Title VII must show 



  
 

 

 
 

  

 

 
  

  

  
 

 
  
  

 
  

  

 
 
 

 
   

 
  

 
 

 
 

2 MULDROW v. ST. LOUIS 

Syllabus 

that the transfer brought about some harm with respect to an identi-
fiable term or condition of employment, but that harm need not be sig-
nificant.  Pp. 5–11. 

(a) Title VII makes it unlawful for an employer “to fail or refuse to 
hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such individual’s . . . 
sex.”  §2000e–2(a)(1).  Both parties agree that Muldrow’s transfer im-
plicated “terms” and “conditions” of Muldrow’s employment.  The ap-
plicable statutory language thus prohibits “discriminat[ing] against” 
an individual “with respect to” the “terms [or] conditions” of employ-
ment because of that individual’s sex. 

That language requires Muldrow to show that her transfer brought
about some “disadvantageous” change in an employment term or con-
dition. Oncale v. Sundowner Offshore Services, Inc., 523 U. S. 75, 80. 
The words “discriminate against,” the Court has explained, refer to 
“differences in treatment that injure” employees.  Bostock v. Clayton 
County, 590 U. S. 644, 681.  In the typical transfer case, that worse 
treatment must be “with respect to” employment “terms [or] condi-
tions.”  §2000e–2(a)(1).  The “terms [or] conditions” phrase is not used 
“in the narrow contractual sense”; it covers more than the “economic 
or tangible.” Oncale, 523 U. S., at 78; Meritor Savings Bank, FSB v. 
Vinson, 477 U. S. 57, 64.  Still, the phrase circumscribes the injuries 
that can give rise to a suit like this one.  To make out a Title VII dis-
crimination claim, a transferee must show some harm respecting an 
identifiable term or condition of employment. 

What the transferee does not have to show is that the harm incurred 
was “significant” or otherwise exceeded some heightened bar.  “Dis-
criminate against” means treat worse, here based on sex.  See, e.g., 
Bostock, 590 U. S., at 657.  Neither that phrase nor any other estab-
lishes an elevated threshold of harm.  To demand “significance” is to 
add words to the statute Congress enacted.  It is to impose a new re-
quirement on a Title VII claimant, so that the law as applied demands
something more than the law as written.  That difference can make a 
real difference for complaining transferees.  By asking whether the 
harm to the transferee is significant, appellate courts have disre-
garded varied kinds of disadvantage.  Pp. 5–7. 

(b) The City’s three main arguments—based on statutory text, prec-
edent, and policy—do not justify the use of a “significance” standard.

The Court rejects the City’s textual claim, which invokes the 
ejusdem generis canon—the idea that a general phrase following an
enumeration of things should be read to encompass only things of the 
same basic kind.  Applying that canon to the text of Title VII’s anti-
discrimination provision, the City claims that because refusing to hire 
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or discharging a person causes a significant disadvantage, the “other-
wise to discriminate against” phrase can apply only to things causing
an equal level of harm.  But the statutory text itself provides a differ-
ent shared trait: Each kind of prohibited discrimination occurs by way
of an employment action—whether pertaining to hiring, or firing, or 
compensating, or (as here) altering terms or conditions through a
transfer.  That is a more than sufficient basis to unite the provision’s 
several parts and avoid ejusdem generis problems.

Contrary to the City’s view, there is also no reason to import a 
significant-harm requirement from this Court’s decision in Burlington 
N. & S. F. R. Co. v. White, 548 U. S. 53.  The Court there held that 
Title VII’s anti-retaliation provision—which prohibits an employer
from taking action against an employee for bringing or aiding a Title 
VII charge—applies only when the retaliatory action is “materially ad-
verse,” meaning that it causes “significant” harm.  Id., at 68. White 
adopted that standard for reasons peculiar to the retaliation context. 
The test was meant to capture those employer actions serious enough 
to “dissuade[ ] a reasonable worker from making or supporting a 
charge of discrimination.”  Ibid. An action causing less serious harm
will not deter Title VII enforcement and so falls outside the purposes
of the ban on retaliation.  But that reasoning does not apply to the 
anti-discrimination provision, which flatly “prevent[s] injury to indi-
viduals based on” protected status, id., at 63, without distinguishing
between significant and less significant harms.

Finally, there is reason to doubt the City’s prediction that employees 
will flood courts with litigation in the absence of a significant-injury 
requirement.  Courts retain multiple ways to dispose of meritless Title 
VII claims challenging transfer decisions.  But even supposing the 
City’s worst predictions come true, that would be the result of the stat-
ute Congress drafted.  This Court will not add words to the statute to 
achieve what the City thinks a desirable result.  Pp. 8–10. 

(c) The courts below applied the wrong standard to Muldrow’s suit. 
Muldrow need show only some injury respecting her employment 
terms or conditions.  Her allegations, if properly preserved and sup-
ported, meet that test with room to spare. The Court recognizes, how-
ever, that the decisions below may have rested in part on issues of for-
feiture and proof. The Court leaves such matters for the courts below 
to address on remand under the proper Title VII standard. Pp. 10–11. 

30 F. 4th 680, vacated and remanded. 

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and SOTOMAYOR, GORSUCH, BARRETT, and JACKSON, JJ., joined. THOMAS, 
J., ALITO, J., and KAVANAUGH, J., each filed an opinion concurring in the
judgment. 
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NOTICE: This opinion is subject to formal revision before publication in the 
United States Reports. Readers are requested to notify the Reporter of 
Decisions, Supreme Court of the United States, Washington, D. C. 20543, 
pio@supremecourt.gov, of any typographical or other formal errors. 

SUPREME COURT OF THE UNITED STATES 

No. 22–193 

JATONYA CLAYBORN MULDROW, PETITIONER v. 
CITY OF ST. LOUIS, MISSOURI, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 

[April 17, 2024] 

JUSTICE KAGAN delivered the opinion of the Court. 
Sergeant Jatonya Clayborn Muldrow maintains that her 

employer, the St. Louis Police Department, transferred her 
from one job to another because she is a woman.  She sued 
the City of St. Louis under Title VII, alleging that she had
suffered sex discrimination with respect to the “terms [or]
conditions” of her employment. 42 U. S. C. §2000e–2(a)(1). 
The courts below rejected the claim on the ground that the 
transfer did not cause Muldrow a “significant” employment 
disadvantage.  Other courts have used similar standards in 
addressing Title VII suits arising from job transfers. 

Today, we disapprove that approach. Although an em-
ployee must show some harm from a forced transfer to pre-
vail in a Title VII suit, she need not show that the injury 
satisfies a significance test.  Title VII’s text nowhere estab-
lishes that high bar. 

I 
From 2008 through 2017, Sergeant Muldrow worked as a

plainclothes officer in the St. Louis Police Department’s
specialized Intelligence Division.  During her tenure there,
she investigated public corruption and human trafficking 
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cases, oversaw the Gang Unit, and served as head of the
Gun Crimes Unit.  By virtue of her Division position, Mul-
drow was also deputized as a Task Force Officer with the 
Federal Bureau of Investigation—a status granting her,
among other things, FBI credentials, an unmarked take-
home vehicle, and the authority to pursue investigations
outside St. Louis. In 2017, the outgoing commander of the 
Intelligence Division told her newly appointed successor 
that Muldrow was a “workhorse”—still more, that “if there 
was one sergeant he could count on in the Division,” it was 
Muldrow. 2020 WL 5505113, *1 (ED Mo., Sept. 11, 2020).

But the new Intelligence Division commander, Captain
Michael Deeba, instead asked the Department to transfer 
Muldrow out of the unit. Deeba wanted to replace Mul-
drow—whom he sometimes called “Mrs.” rather than the 
customary “Sergeant”—with a male police officer.  See id., 
at *1–*2. That officer, Deeba later testified, seemed a bet-
ter fit for the Division’s “very dangerous” work.  Id., at *2; 
App. 139. The Department approved the transfer against 
Muldrow’s wishes.  It reassigned her to a uniformed job in
the Department’s Fifth District.

While Muldrow’s rank and pay remained the same in the 
new position, her responsibilities, perks, and schedule did 
not. Instead of working with high-ranking officials on the 
departmental priorities lodged in the Intelligence Division, 
Muldrow now supervised the day-to-day activities of neigh-
borhood patrol officers.  Her new duties included approving 
their arrests, reviewing their reports, and handling other 
administrative matters; she also did some patrol work her-
self. Because she no longer served in the Intelligence Divi-
sion, she lost her FBI status and the car that came with it. 
And the change of jobs made Muldrow’s workweek less reg-
ular. She had worked a traditional Monday-through-Fri-
day week in the Intelligence Division.  Now she was placed
on a “rotating schedule” that often involved weekend shifts.
2020 WL 5505113, *2. 
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Muldrow brought this Title VII suit to challenge the
transfer. Her complaint alleged that the City, in ousting
her from the Intelligence Division, had “discriminate[d]
against” her based on sex “with respect to” the “terms [or] 
conditions” of her employment. §2000e–2(a)(1).  In later 
deposition testimony, Muldrow set out her view of what the
transfer had cost her. She had been moved out of a “premier 
position [in] the Police Department” into a less “prestigious” 
and more “administrative” uniformed role. App. 105, 114, 
120. She had fewer “opportunities” to work on “important 
investigations,” as well as to “network” with commanding
officers. Id., at 104. And she lost material benefits—her 
weekday work schedule and take-home car.  Or as she sum-
marized the situation: “I went from straight days, weekends
off with a take-home car and more visibility and responsi-
bility within the Department to a rotating schedule with 
few weekends off, assigned to . . . uniformed patrol,” with 
“responsibilities being limited to that of administrative 
work” and “supervising officers on patrol.”  Id., at 120.  Title 
VII, Muldrow asserted in her suit, prevented the City from
making those changes to her employment because of her 
sex. 

The District Court, viewing the matter differently,
granted the City summary judgment.  Under Circuit prece-
dent, the court explained, Muldrow needed to show that her 
transfer effected a “significant” change in working condi-
tions producing “material employment disadvantage.” 
2020 WL 5505113, *8–*9.  And Muldrow, the court held, 
could not meet that heightened-injury standard.  “[S]he ex-
perienced no change in salary or rank.”  Id., at *9.  Her loss 
of “the networking [opportunities] available in Intelligence” 
was immaterial because she had not provided evidence that 
it had harmed her “career prospects.”  Id., at *8.  And given
her continued “supervisory role,” she had not “suffered a
significant alteration to her work responsibilities.” Id., at 
*9. Finally, the District Court concluded that the switch to 
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a rotating schedule (including weekend work) and the loss
of a take-home vehicle could not fill the gap.  Although men-
tioning those changes “in her statement of facts,” Muldrow
had not relied on them in “her argument against summary 
judgment.” Ibid., n. 20.  And anyway, the court stated, they 
“appear to be minor alterations of employment, rather than
material harms.” Ibid. 

The Court of Appeals for the Eighth Circuit affirmed. It 
agreed that Muldrow had to—but could not—show that the
transfer caused a “materially significant disadvantage.”  30 
F. 4th 680, 688 (2022).  Like the District Court, the Eighth
Circuit emphasized that the transfer “did not result in a
diminution to her title, salary, or benefits.” Id., at 688–689. 
And the Circuit, too, maintained that the change in her job 
responsibilities was “insufficient” to support a Title VII 
claim. Id., at 689. In the Fifth District, the court reasoned, 
Muldrow still had a “supervisory role” and participated in 
investigating serious crimes. Id., at 688. So the court 
thought Muldrow’s view of the new job—“more administra-
tive and less prestigious”—was unsupported by record evi-
dence and not “persuasive.” Ibid. The court did not address 
Muldrow’s new schedule or her loss of a car, apparently
thinking those matters either forfeited or too slight to men-
tion. Overall, the court held, Muldrow’s claim could not pro-
ceed because she had experienced “only minor changes in
working conditions.” Ibid. 

We granted certiorari, 600 U. S. ___ (2023), to resolve a 
Circuit split over whether an employee challenging a trans-
fer under Title VII must meet a heightened threshold of
harm—be it dubbed significant, serious, or something sim-
ilar.1  We now vacate the judgment below because the text 
—————— 

1 Compare, e.g., 30 F. 4th 680, 688 (CA8 2022) (case below) (“materially
significant disadvantage”); Caraballo-Caraballo v. Correctional Admin., 
892 F. 3d 53, 61 (CA1 2018) (“materially changes” employment condi-
tions in a manner “more disruptive than a mere inconvenience or an al-
teration of job responsibilities”); Williams v. R. H. Donnelley, Corp., 368 
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of Title VII imposes no such requirement. 

II 
A 

Title VII makes it unlawful for an employer “to fail or re-
fuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or na-
tional origin.” §2000e–2(a)(1).  Muldrow’s suit, as described 
above, alleges that she was transferred to a lesser position 
because she is a woman.  That transfer, as both parties
agree, implicated “terms” and “conditions” of Muldrow’s 
employment, changing nothing less than the what, where, 
and when of her police work.  See Brief for Muldrow 19; 
Brief for City 1, 45–46. So the statutory language applica-
ble to this case prohibits “discriminat[ing] against” an indi-
vidual “with respect to” the “terms [or] conditions” of em-
ployment because of that individual’s sex. 

That language requires Muldrow to show that the trans-
fer brought about some “disadvantageous” change in an em-
ployment term or condition. Oncale v. Sundowner Offshore 
Services, Inc., 523 U. S. 75, 80 (1998).  The words “discrim-
inate against,” we have explained, refer to “differences in 
treatment that injure” employees.  Bostock v. Clayton 
County, 590 U. S. 644, 681 (2020).  Or otherwise said, the 

—————— 
F. 3d 123, 128 (CA2 2004) (“materially significant disadvantage”); James 
v. Booz-Allen & Hamilton, Inc., 368 F. 3d 371, 376 (CA4 2004) (“signifi-
cant detrimental effect”); O’Neal v. Chicago, 392 F. 3d 909, 911 (CA7 
2004) (“materially adverse”); Sanchez v. Denver Public Schools, 164 F. 3d 
527, 532 (CA10 1998) (“significant change”); and Webb-Edwards v. Or-
ange Cty. Sheriff ’s Office, 525 F. 3d 1013, 1033 (CA11 2008) (“serious and 
material change”), with Chambers v. District of Columbia, 35 F. 4th 870, 
872, 876–877 (CADC 2022) (en banc) (overruling precedent that de-
manded an “objectively tangible harm” and rejecting a “material adver-
sity” requirement). 
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statute targets practices that “treat[] a person worse” be-
cause of sex or other protected trait. Id., at 658.  And in the 
typical transfer case, that “worse” treatment must pertain
to—must be “with respect to”—employment “terms [or] con-
ditions.” §2000e–2(a)(1).  The “terms [or] conditions”
phrase, we have made clear, is not used “in the narrow con-
tractual sense”; it covers more than the “economic or tangi-
ble.” Oncale, 523 U. S., at 78; Meritor Savings Bank, FSB 
v. Vinson, 477 U. S. 57, 64 (1986).  Still, the phrase circum-
scribes the injuries that can give rise to a suit like this one. 
To make out a Title VII discrimination claim, a transferee 
must show some harm respecting an identifiable term or 
condition of employment. 

What the transferee does not have to show, according to
the relevant text, is that the harm incurred was “signifi-
cant.” 30 F. 4th, at 688. Or serious, or substantial, or any 
similar adjective suggesting that the disadvantage to the 
employee must exceed a heightened bar. See supra, at 4, 
and 4–5, n. 1.  “Discriminate against” means treat worse, 
here based on sex. See, e.g., Bostock, 590 U. S., at 657–658, 
681. But neither that phrase nor any other says anything 
about how much worse.  There is nothing in the provision 
to distinguish, as the courts below did, between transfers
causing significant disadvantages and transfers causing 
not-so-significant ones. And there is nothing to otherwise 
establish an elevated threshold of harm.  To demand “sig-
nificance” is to add words—and significant words, as it
were—to the statute Congress enacted.  It is to impose a 
new requirement on a Title VII claimant, so that the law as
applied demands something more of her than the law as
written. 

And that difference can make a real difference for com-
plaining transferees.  Many forced transfers leave workers 
worse off respecting employment terms or conditions.  (Af-
ter all, a transfer is not usually forced when it leaves the 
employee better off.)  But now add another question— 
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whether the harm is significant.  As appellate decisions re-
veal, the answers can lie in the eye of the beholder—and 
can disregard varied kinds of disadvantage.  Take just a few
examples from the caselaw.  An engineering technician is
assigned to work at a new job site—specifically, a 14-by-22-
foot wind tunnel; a court rules that the transfer does not 
have a “significant detrimental effect.” Boone v. Goldin, 
178 F. 3d 253, 256 (CA4 1999).  A shipping worker is re-
quired to take a position involving only nighttime work; a 
court decides that the assignment does not “constitute a sig-
nificant change in employment.” Daniels v. United Parcel 
Serv., Inc., 701 F. 3d 620, 635 (CA10 2012).  And a school 
principal is forced into a non-school-based administrative 
role supervising fewer employees; a court again finds the 
change in job duties not “significant.”  Cole v. Wake Cty. Bd. 
of Educ., 834 Fed. Appx. 820, 821 (CA4 2021) (per curiam).
All those employees suffered some injury in employment 
terms or conditions (allegedly because of race or sex).  Their 
claims were rejected solely because courts rewrote Title VII, 
compelling workers to make a showing that the statutory 
text does not require.2 

—————— 
2 JUSTICE THOMAS’s concurring opinion appears to disagree in two re-

spects. He initially disputes that courts have applied a heightened-harm 
requirement in demanding that a plaintiff show something like “materi-
ally significant disadvantage.”  See post, at 1 (opinion concurring in judg-
ment). And as a corollary, he denies that courts will have to change their 
treatment of Title VII claims once they start to apply the simple injury 
standard set out in this opinion.  See post, at 2–3.  In light of those views,
we underscore two points.  First, this decision changes the legal standard 
used in any circuit that has previously required “significant,” “material,”
or “serious” injury.  It lowers the bar Title VII plaintiffs must meet.  Sec-
ond, because it does so, many cases will come out differently.  The deci-
sions described above are examples, intended to illustrate how claims
that failed under a significance standard should now succeed.  And as we 
will discuss, the decision below is another such example, putting to one 
side case-specific issues of forfeiture and proof.  See infra, at 10–11. 



  

 

  

 

 

 

  

 
 

  
 

 

 

8 MULDROW v. ST. LOUIS 

Opinion of the Court 

B 
The City, in defense of that added requirement, makes

three main arguments—one about the text, one about our 
precedent, and one about policy.  None justifies the use of a 
“significance” standard.

The textual claim invokes the ejusdem generis canon— 
the idea that a general phrase following an enumeration of 
things should be read to encompass only things of the same 
basic kind. Recall the prohibition at issue here: An em-
ployer may not, based on sex, “fail or refuse to hire” or “dis-
charge” any person or “otherwise . . . discriminate against
[her] with respect to [her] compensation, terms, conditions, 
or privileges of employment.” §2000e–2(a)(1); see supra, at 
5. Refusing to hire or discharging a person, the City notes,
causes a significant disadvantage; so the subsequent “oth-
erwise” phrase, the City claims, can apply only to things
causing an equal level of harm.  See Brief for City 16, 25–
27. But the City fails to explain why the presence of signif-
icant disadvantage must be part of the list’s common de-
nominator.  The text itself provides a different shared trait.
Each kind of prohibited discrimination occurs by way of an 
employment action—whether pertaining to hiring, or fir-
ing, or compensating, or (as here) altering terms or condi-
tions through a transfer. That is a more than sufficient ba-
sis to unite the provision’s several parts and avoid ejusdem 
generis problems.  There is no need for courts to introduce 
a significant-harm requirement. 

The City’s argument from precedent fares no better. It 
relies on Burlington Northern & Santa Fe Railway Co. v. 
White, 548 U. S. 53 (2006), which addressed Title VII’s sep-
arate anti-retaliation provision.  Under that section, an em-
ployer may not take action against an employee for bringing
or aiding a Title VII charge.  See §2000e–3(a).  The Court 
held that the provision applies only when the retaliatory
action is “materially adverse,” meaning that it causes “sig-
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nificant” harm. Id., at 68.  The City thinks we should im-
port the same standard into the anti-discrimination provi-
sion at issue. See Brief for City 18–19.  But that would cre-
ate a mismatch.  White adopted the standard for reasons
peculiar to the retaliation context. The test was meant to 
capture those (and only those) employer actions serious 
enough to “dissuade[] a reasonable worker from making or 
supporting a charge of discrimination.”  548 U. S., at 68.  If 
an action causes less serious harm, the Court reasoned, it 
will not deter Title VII enforcement; and if it will not deter 
Title VII enforcement, it falls outside the purposes of the
ban on retaliation. See id., at 63, 68. But no such (frankly
extra-textual) reasoning is applicable to the discrimination 
bar. Whether an action causes significant enough harm to
deter any employee conduct is there beside the point. White 
itself noted the difference: The anti-discrimination provi-
sion, we explained, simply “seeks a workplace where indi-
viduals are not discriminated against” because of traits like
race and sex.  Id., at 63.  The provision thus flatly “pre-
vent[s] injury to individuals based on” status, ibid., without 
distinguishing between significant and less significant
harms. 

Finally, the City’s policy objections cannot override Title 
VII’s text. In the City’s view, a significant-injury require-
ment is needed to prevent transferred employees from
“swamp[ing] courts and employers” with insubstantial law-
suits requiring “burdensome discovery and trials.”  Brief for 
City 45, 49 (capitalization and boldface omitted). But there 
is reason to doubt that the floodgates will open in the way 
feared. As we have explained, the anti-discrimination pro-
vision at issue requires that the employee show some in-
jury. See supra, at 5–6.  It requires that the injury asserted 
concern the terms or conditions of her employment.  See 
ibid. Perhaps most notably, it requires that the employer 
have acted for discriminatory reasons—“because of ” sex or 
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race or other protected trait. §2000e–2(a)(1). And in ad-
dressing that issue, a court may consider whether a less
harmful act is, in a given context, less suggestive of inten-
tional discrimination. So courts retain multiple ways to dis-
pose of meritless Title VII claims challenging transfer deci-
sions. But even supposing the City’s worst predictions come 
true, that would be the result of the statute Congress
drafted. As we noted in another Title VII decision, we will 
not “add words to the law” to achieve what some employers 
might think “a desirable result.” EEOC v. Abercrombie & 
Fitch Stores, Inc., 575 U. S. 768, 774 (2015).  Had Congress 
wanted to limit liability for job transfers to those causing a 
significant disadvantage, it could have done so.  By con-
trast, this Court does not get to make that judgment. 

III 
In light of everything said above, the Court of Appeals’ 

treatment of Muldrow’s suit cannot survive.  The court re-
quired Muldrow to show that the allegedly discriminatory
transfer out of the Intelligence Division produced a signifi-
cant employment disadvantage. See supra, at 4. As we 
have explained, that is the wrong standard.  Muldrow need 
show only some injury respecting her employment terms or 
conditions. The transfer must have left her worse off, but 
need not have left her significantly so.  And Muldrow’s al-
legations, if properly preserved and supported, meet that 
test with room to spare.  Recall her principal allegations.
She was moved from a plainclothes job in a prestigious spe-
cialized division giving her substantial responsibility over
priority investigations and frequent opportunity to work 
with police commanders. She was moved to a uniformed job 
supervising one district’s patrol officers, in which she was 
less involved in high-visibility matters and primarily per-
formed administrative work. Her schedule became less reg-
ular, often requiring her to work weekends; and she lost her 
take-home car.  If those allegations are proved, she was left 
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worse off several times over.  It does not matter, as the 
courts below thought (and JUSTICE THOMAS echoes), that 
her rank and pay remained the same, or that she still could 
advance to other jobs.  See supra, at 3–4; post, at 2. Title 
VII prohibits making a transfer, based on sex, with the con-
sequences Muldrow described. 

We recognize, however, that the decisions below may 
have rested in part on issues of forfeiture and proof.  The 
District Court noted, for example, that Muldrow had failed
to discuss in her argument against summary judgment the 
changes in her work schedule and vehicle access; and per-
haps following that lead, the Court of Appeals did not ad-
dress those harms. See supra, at 3–4. In addition, both 
courts suggested that some of the allegations Muldrow
made about the nature of the work she did in her old and 
new jobs lacked adequate evidentiary support.  See ibid. 
We leave such matters for the courts below to address.  All 
we require is that they use the proper Title VII standard,
and not demand that Muldrow demonstrate her transfer 
caused “significant” harm.

We accordingly vacate the judgment of the Court of Ap-
peals for the Eighth Circuit and remand the case for further
proceedings consistent with this opinion. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 22–193 

JATONYA CLAYBORN MULDROW, PETITIONER v. 
CITY OF ST. LOUIS, MISSOURI, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 

[April 17, 2024] 

JUSTICE THOMAS, concurring in the judgment. 
I agree with JUSTICE ALITO that the Courts of Appeals all 

appear to articulate the same principle, but with slightly
varying verbal formulations: A plaintiff bringing a claim
under 42 U. S. C. §2000e–2(a)(1) must show harm that is
more than trifling. Post, at 1–2 (opinion concurring in judg-
ment). And, there is little practical difference between that
principle and the Court’s holding. Ante, at 1 (holding that
an employee “must show some harm”).

I am not convinced, however, that the Court accurately
characterizes the Eighth Circuit’s decision.  I do not read 
the Eighth Circuit to have necessarily imposed a height-
ened-harm requirement in the form of a “significance” test.
The Eighth Circuit defined an adverse employment action 
as “a tangible change in working conditions that produces
a material employment disadvantage.”  30 F. 4th 680, 688 
(2022) (internal quotation marks omitted). It further ex-
plained that “minor changes in duties or working condi-
tions, even unpalatable or unwelcome ones, which cause no 
materially significant disadvantage, do not rise to the level 
of an adverse employment action.” Ibid. (alteration and in-
ternal quotation marks omitted).  In other words, a plaintiff
must have suffered an actual disadvantage as compared to
minor changes—i.e., more than a trifling harm.  That stand-
ard aligns with the Court’s observation that a plaintiff must 
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show “some ‘disadvantageous’ change in an employment
term or condition.” Ante, at 5 (quoting Oncale v. Sundowner 
Offshore Services, Inc., 523 U. S. 75, 80 (1998)).

The Court insists that the Eighth Circuit must have de-
manded more given the weight of Muldrow’s allegations.
Specifically, the Court underscores Muldrow’s claims that 
the City of St. Louis “moved [her] from a plainclothes job in 
a prestigious specialized division” with a take-home car and 
a regular schedule, to a “uniformed job supervising one dis-
trict’s patrol officers,” with no take-home car and an irreg-
ular schedule. Ante, at 10.  But, most of those allegations
are forfeited or attributable to a nonparty, the Federal Bu-
reau of Investigation.  See 2020 WL 5505113, *9, n. 20 (ED 
Mo., Sept. 11, 2020) (observing that Muldrow did not raise 
arguments based on “having to return her take-home [car],”
“changes to her schedule, including having to work week-
ends,” or “having to work in plain clothes”); 30 F. 4th, at 689 
(concluding that “the FBI had the sole authority to revoke”
Muldrow’s plainclothes and take-home car privileges). Be-
fore the Eighth Circuit, Muldrow argued only that the City
moved her to a job that was “more administrative and less 
prestigious.” Id., at 688. Her “only evidence” in support of
that argument was “her own deposition testimony,” which
neither the District Court nor the Eighth Circuit found per-
suasive. Ibid. And, Muldrow’s testimony certainly did not
establish any “proof of harm resulting from [her] reassign-
ment.” Ibid.  After the transfer, Muldrow’s “pay and rank 
remained the same, she was given a supervisory role, and 
she was responsible for investigating violent crimes, such 
as homicides and robberies.” Ibid. Muldrow even conceded 
that the transfer “did not harm her future career pro-
spects.” Ibid. At most, then, Muldrow “expresse[d] a mere
preference for one position over the other.”  Id., at 689. 

Muldrow failed to prove that there was any nontrifling
change in her job’s prestige—which was her lone theory of 
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harm. Id., at 688–689. The Eighth Circuit rejected Mul-
drow’s adverse employment action claim accordingly.  I fail 
to see how the Eighth Circuit’s reasoning—that a plaintiff 
must offer colorable evidence of harm—is equivalent to the 
heightened-harm requirement the Court concludes the
Eighth Circuit applied.  Ante, at 10 (agreeing that “[t]he
transfer must have left [Muldrow] worse off ”). 

All that said, I recognize that the terms “material” and
“significant” can (but do not always) imply a heightened-
harm requirement. Although I find it unlikely, it is possible 
that the Eighth Circuit had such a stringent test in mind
when it stated that a plaintiff must show a “ ‘materially sig-
nificant disadvantage.’ ”  30 F. 4th, at 688.  I thus agree to 
vacate and remand to the extent the Eighth Circuit’s anal-
ysis is inconsistent with a more-than-trifling-harm require-
ment. 
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No. 22–193 

JATONYA CLAYBORN MULDROW, PETITIONER v. 
CITY OF ST. LOUIS, MISSOURI, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 

[April 17, 2024] 

JUSTICE ALITO, concurring in the judgment. 
I agree with the judgment in this case.  Assuming without

deciding that all the facts mentioned by the Court are rele-
vant and properly presented, petitioner’s transfer altered 
the “terms” or “conditions” of her employment, 42 U. S. C.
§2000e–2(a)(1), and therefore she can prevail if she can 
prove that she was transferred because of her sex. 

I do not join the Court’s unhelpful opinion. For decades, 
dozens of lower court judges, with a wealth of experience
handling Title VII cases, have held that not every un-
wanted employment experience affects an employee’s 
“terms” or “conditions” of employment.  The lower courts 
have used various verbal formulations to express this point,
and the Court, dubious about the words they had selected,
granted review to provide guidance.  Now, after briefing
and argument, that guidance is as follows: Title VII plain-
tiffs must show that the event they challenge constituted a
“harm” or “injury,” but that the event need not be “signifi-
cant” or “substantial.”  See ante, at 10–11. 

I have no idea what this means, and I can just imagine
how this guidance will be greeted by lower court judges. 
The primary definition of “harm” is “physical or mental 
damage,” and an “injury” is defined as “an act that dam-
ages, harms, or hurts: an unjust or undeserved infliction of 
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suffering or harm.” Webster’s Third International Diction-
ary 1034, 1164 (1976).  These definitions incorporate at 
least some degree of significance or substantiality.  We do 
not typically say that we were harmed or injured by every
unwanted experience. What would we think if a friend said, 
“I was harmed because the supermarket had run out of my
favorite brand of peanut butter,” or, “I was injured because 
I ran into three rather than the usual two red lights on the 
way home from work”?

I see little if any substantive difference between the ter-
minology the Court approves and the terminology it doesn’t 
like. The predictable result of today’s decision is that care-
ful lower court judges will mind the words they use but will 
continue to do pretty much just what they have done for 
years. 
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 JUSTICE KAVANAUGH, concurring in the judgment. 
 Title VII of the Civil Rights Act of 1964 makes it unlawful 
for an employer “to discriminate against any individual 
with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s race, 
color, religion, sex, or national origin.”  42 U. S. C. §2000e–
2(a)(1).  The question presented in this case is whether 
transferring an employee—for example, changing an 
employee’s job responsibilities or job location—on the basis 
of race, color, religion, sex, or national origin violates Title 
VII.  The answer is yes. 
 I therefore agree with the straightforward opinion jointly 
authored by Judge Tatel and Judge Ginsburg for the en 
banc D. C. Circuit.  See Chambers v. District of Columbia, 
35 F. 4th 870 (2022).  As that court explained, even when a 
transfer does not change an employee’s compensation, a 
transfer does change the employee’s terms, conditions, or 
privileges of employment.  See id., at 874–879.  Therefore, 
a transfer made on the basis of the employee’s race, color, 
religion, sex, or national origin violates Title VII.  See id., 
at 874–875. 
 As I see it and as the D. C. Circuit saw it, the issue here 
is not complicated.  Suppose that an employer says to an 
employee in the Columbus office: “We are transferring you 
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to the Cincinnati office because you are black.  But your 
compensation will not change.”  Does that violate Title VII?  
Of course it does.  To begin with, the employer has treated 
the employee differently because of race.  To be sure, the 
fact that a transfer may not involve a change in 
compensation can affect the amount of any damages, as 
Muldrow’s attorney acknowledged.  See Tr. of Oral Arg. 41–
42.  But a transfer changes the terms, conditions, or 
privileges of employment.  Therefore, a discriminatory 
transfer violates the statute.  “The plain text of Title VII 
requires no more.”  Chambers, 35 F. 4th, at 875.1 
 Unlike the D. C. Circuit, some Courts of Appeals have 
held that discriminatory transfers are not prohibited by 
Title VII unless the transfer also causes significant 
employment disadvantage.  Ante, at 4–5, n. 1.  Today, this 
Court definitively rejects those rulings.  Ante, at 6, 7, n. 2.  
I fully agree with the Court on that point. 
 But the Court’s opinion then goes on to require that a 
plaintiff in a discriminatory-transfer case show at least 
“some harm” beyond the harm of being transferred on the 
basis of race, color, religion, sex, or national origin.  Ante, 
at 6.  I disagree with the Court’s new some-harm 
requirement.  No court has adopted a some-harm 
requirement, and no party or amicus advocated that 
requirement to this Court.  More to the point, the text of 
Title VII does not require a separate showing of some harm.  
The discrimination is harm.  The only question then is 
whether the relevant employment action changes the 

—————— 
1

 To be sure, the employment action in a transfer case must actually be 
a transfer (or denied transfer), which requires a change (or denied 
change) in the compensation, terms, conditions, or privileges of 
employment.  See Brief for District of Columbia et al. as Amici Curiae 
17–18.  There may be edge cases about what qualifies as a transfer.  But 
as the Solicitor General notes, a change in an employee’s job location or 
job responsibilities readily qualifies.  See Brief for United States as 
Amicus Curiae 11, 22. 
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compensation, terms, conditions, or privileges of 
employment.  A transfer does so.  Therefore, as the D. C. 
Circuit explained, a transfer on the basis of race, color, 
religion, sex, or national origin is actionable under Title 
VII.  Chambers, 35 F. 4th, at 874–879. 
 All of that said, the Court’s new some-harm requirement 
appears to be a relatively low bar.  Importantly, the Court 
emphasizes that “some harm” is less than significant harm, 
serious harm, or substantial harm.  Ante, at 6.  Therefore, 
anyone who has been transferred because of race, color, 
religion, sex, or national origin should easily be able to show 
some additional harm—whether in money, time, 
satisfaction, schedule, convenience, commuting costs or 
time, prestige, status, career prospects, interest level, 
perks, professional relationships, networking 
opportunities, effects on family obligations, or the like.  So 
even though I respectfully disagree with the Court’s new 
some-harm requirement, I expect that the Court’s approach 
and my preferred approach will land in the same place and 
lead to the same result in 99 out of 100 discriminatory-
transfer cases, if not in all 100. 
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As a result of the recent US Supreme Court decision rendered in Tyler v. Hennepin County, 

598 U.S. 631 (2023), plaintiffs, as former owners of foreclosed real property, filed legal action 

asserting constitutional challenges to state real property tax law seeking the return of surplus funds 

and other damages resulting from municipal governments’ in rem tax sales. The number of claims 

is increasing statewide. Counties are faced with the potential of having to return millions of dollars 

in surplus sales proceeds resulting from sales occurring many years ago prior to the recent Supreme 

Court decision. 

individual outlier cases.  T  

The Harris Beach team has been retained by twenty (20) Counties to defend against these 

claims. Todd serves as the lead HB counsel in defending these actions both non-class actions and 

class  actions.  The  firm  believes  that  it  is  important  for  the  Counties  develop  a  joint  litigation 

strategy  to  defend  these  legal  actions  to  avoid  inconsistent  and  harmful  case  precedent  from 

In April 2024, in response to the Tyler v. Hennepin County decision, the Governor and the 

state legislature passed substantive amendments to art. 11 of the New York Real Property Tax Law 

to allow a foreclosed owner or others with any interest in the property the ability to  petition a court 

for the surplus.  

Basically, based on the amendment to RPTL, what each claimant is actually seeking with 

respect to the surplus is a modification of the Judgment of Foreclosure to restore their interest and 

other lien holders’ interests in the property and their ability to receive surplus.  The statute, as 

discussed, is not clear on the process or implication on the logistics. 

Accordingly, the new amendments are presenting challenges both to the state courts and 

Counties as to each municipality (County, City, Town, or Village) that engages in tax sales to 

develop a procedure to comply with the new state amended provisions.  

In sum, the strategy is to collectively lay the groundwork for a uniform procedure for all 

Counties.  The overall goal is to leverage each of these claims for surplus to support our defense 

in federal court by developing a record that the real challenge by the plaintiffs is to modify or 

reverse, in a limited manner, a state court judgment. 

 
 
 
 

 



 

 

We outline below our recommendations for the new procedures to comply with amended 
provisions to RPTL. 
 

PROPOSED POST-HENNEPIN PROCEDURES 

Right to surplus funds with auctions held in May 2023 forward. 

(1) 2022 

 2023 

 Sale Auction Report filed with Court       

 (A) Process to seek funds 

  Notice of Claims have been filed with County 

 

 

Motions with Attorney Affidavit, Judgment of Foreclosure and Title stub search 

      

Motion Declaratory Judgment hybrid 

(2) Article 11 – November 2024 

 Funds paid over to Court 

 *Notice* - Notice to Lienholders 

 (A) Plans – Class Action and Non-Class Actions 

  Leverage Plaintiffs Factual / Predicate 

     

 Pre-Hennepin Auctions Post =-Hennepin Auctions 

 

 

 

 

 

 

Sales – Auction Results 

Surplus 
Language 
in Notice 

 Non-Class 
 
       19 
 

    *Notice Provisions* 
 
          Erie County 
 

     Notice to 50-h 
 

Mortgage  Procedures* 
 



 

 

 

Recent Litigation Updates:  

 
By TEXT Order, the Magistrate Judge, sua sponte, has consolidated all cases in N.D.N.Y. non-

class action and class action.  Court has directed newly added actions to join the pending 

motions to dismiss with a limited ability to expand any issues already asserted and there is a 

fifteen (15) page limit in any supplemental motion to dismiss brief. 

 

W.D.N.Y. – In the Gwork Class Action: There was a Conferral  conference on October 17, 

2024 in preparation of the Rule 16 Conference and a Civil Case Management Plan was jointly 

filed setting forth a discovery and motion practice schedule. 

(a)  Stipulation of Voluntary Dismissal – Named Plaintiffs was also discussed. 
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Prior History:  [***1] ON WRIT OF 
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CIRCUIT

Tyler v. Hennepin Cty., 26 F.4th 789, 2022 U.S. 
App. LEXIS 4207 (8th Cir. Minn., Feb. 16, 2022)

Disposition: 26 F. 4th 789, reversed.

Syllabus

 [*1371]  Geraldine Tyler owned a condominium in 
Hennepin County, Minnesota, that accumulated 
about $15,000 in unpaid real estate taxes along with 
interest and penalties. The County seized the condo 
and sold it for $40,000, keeping the $25,000 excess 
over Tyler’s tax debt for itself. Minn. Stat. 
§§281.18, 282.07, 282.08. Tyler filed suit, alleging 
that the County had unconstitutionally retained the 
excess value of her home above her tax debt in 
violation of the Takings Clause of the Fifth 
Amendment and the Excessive Fines Clause of the 
Eighth Amendment. The District Court dismissed 
the suit for failure to state a claim, and the Eighth 
Circuit affirmed.

Held: Tyler plausibly alleges that Hennepin 

County’s retention of the excess value of her home 
above her tax debt violated the Takings Clause. Pp. 
3-14.

(a) Tyler’s claim that the County illegally 
appropriated the $25,000 surplus constitutes a 
classic pocketbook injury sufficient to give her 
standing. TransUnion  [*1372]  LLC v. Ramirez, 
594 U. S. ___, ___, 141 S. Ct. 2190, 210 L. Ed. 2d 
568. Even if there are debts on her home, as the 
County claims, Tyler still plausibly alleges a 
financial harm, for the County has kept $25,000 
that she could have used to reduce her personal 
liability for those debts. Pp. 3-4.

(b) Tyler has stated a claim under the Takings 
Clause, which provides that [***2]  “private 
property [shall not] be taken for public use, without 
just compensation.” Whether remaining value from 
a tax sale is property protected under the Takings 
Clause depends on state law, “traditional property 
law principles,” historical practice, and the Court’s 
precedents. Phillips v. Washington Legal 
Foundation, 524 U. S. 156, 165-168, 118 S. Ct. 
1925, 141 L. Ed. 2d 174. Though state law is an 
important source of property rights, it cannot be the 
only one because otherwise a State could “sidestep 
the Takings Clause by disavowing traditional 
property interests” in assets it wishes to 
appropriate. Id., at 167, 118 S. Ct. 1925, 141 L. Ed. 
2d 174. History and precedent dictate that, while 
the County had the power to sell Tyler’s home to 
recover the unpaid property taxes, it could not use 
the tax debt to confiscate more property than was 
due. Doing so effected a “classic taking in which 
the government directly appropriates private 
property for its own use.” Tahoe-Sierra 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:689R-75K1-FGCG-S4NR-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:64T1-6DX1-F016-S3PR-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:64T1-6DX1-F016-S3PR-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:64T1-6DX1-F016-S3PR-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DCP-C6N1-DYB7-W0P3-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DCP-C6N1-DYB7-W0P3-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DCP-C6N1-DYB7-W0SM-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DCP-C6N1-DYB7-W0SN-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T502-8T6X-7323-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T502-8T6X-7323-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630N-NJ21-JN6B-S07F-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630N-NJ21-JN6B-S07F-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630N-NJ21-JN6B-S07F-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SY2-B580-004C-2001-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SY2-B580-004C-2001-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SY2-B580-004C-2001-00000-00&context=
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SY2-B580-004C-2001-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3SY2-B580-004C-2001-00000-00&context=
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:45N9-4HM0-004B-Y003-00000-00&context=


Page 2 of 10

Preservation Council, Inc. v. Tahoe Regional 
Planning Agency, 535 U. S. 302, 324, 122 S. Ct. 
1465, 152 L. Ed. 2d 517 (internal quotation marks 
omitted).

The principle that a government may not take from 
a taxpayer more than she owes is rooted in English 
law and can trace its origins at least as far back as 
the Magna Carta. From the founding, the new 
Government of the United States could seize and 
sell only “so much of [a] tract of land . . . as may be 
necessary to satisfy the taxes due thereon.” Act of 
July 14, 1798, §13, 1 Stat. 601. Ten States 
adopted [***3]  similar statutes around the same 
time, and the consensus that a government could 
not take more property than it was owed held true 
through the ratification of the Fourteenth 
Amendment. Today, most States and the Federal 
Government require excess value to be returned to 
the taxpayer whose property is sold to satisfy 
outstanding tax debt.

The Court’s precedents have long recognized the 
principle that a taxpayer is entitled to the surplus in 
excess of the debt owed. See United States v. 
Taylor, 104 U. S. 216, 26 L. Ed. 721, 17 Ct. Cl. 
427; United States v. Lawton, 110 U. S. 146, 3 S. 
Ct. 545, 28 L. Ed. 100, 19 Ct. Cl. 709. Nelson v. 
City of New York, 352 U. S. 103, 77 S. Ct. 195, 1 L. 
Ed. 2d 171, did not change that. The ordinance 
challenged there did not “absolutely preclud[e] an 
owner from obtaining the surplus proceeds of a 
judicial sale,” but instead simply defined the 
process through which the owner could claim the 
surplus. Id., at 110, 77 S. Ct. 195, 1 L. Ed. 2d 171. 
Minnesota’s scheme, in comparison, provides no 
opportunity for the taxpayer to recover the excess 
value from the State.

Significantly, Minnesota law itself recognizes in 
many other contexts that a property owner is 
entitled to the surplus in excess of her debt. If a 
bank forecloses on a mortgaged property, state law 
entitles the homeowner to the surplus from the sale. 
And in collecting past due taxes on income or 
personal property, Minnesota protects the 

taxpayer’s right to surplus. Minnesota may 
not [***4]  extinguish a property interest that it 
recognizes everywhere else to avoid paying just 
compensation when the State does the taking. 
Phillips, 524 U. S., at 167, 118 S. Ct. 1925, 141 L. 
Ed. 2d 174. Pp. 4-12.

(c) The Court rejects the County’s argument that 
Tyler has no property interest in the surplus 
because she constructively  [*1373]  abandoned her 
home by failing to pay her taxes. Abandonment 
requires the “surrender or relinquishment or 
disclaimer of” all rights in the property, Rowe v. 
Minneapolis, 49 Minn. 148, 51 N. W. 907, 908. 
Minnesota’s forfeiture law is not concerned about 
the taxpayer’s use or abandonment of the property, 
only her failure to pay taxes. The County cannot 
frame that failure as abandonment to avoid the 
demands of the Takings Clause. Pp. 12-14.

26 F. 4th 789, reversed.

Counsel: Christina M. Martin argued the cause 
for petitioner.

Erica L. Ross argued the cause for United States, 
as amicus curiae.

Neal K. Katyal argued the cause for respondents.

Judges: Roberts, C. J., delivered the opinion for a 
unanimous Court. Gorsuch, J., filed a concurring 
opinion, in which Jackson, J., joined.

Opinion by: ROBERTS

Opinion

 [**569]  CHIEF JUSTICE ROBERTS delivered the 
opinion of the Court.

Hennepin County, Minnesota, sold Geraldine 
Tyler’s home for $40,000 to satisfy a $15,000 tax 
bill. Instead of returning the remaining $25,000, the 

143 S. Ct. 1369, *1372; 215 L. Ed. 2d 564, **564; 2023 U.S. LEXIS 2201, ***2
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County kept it for itself. The question presented is 
whether this constituted a taking of property 
without just compensation, in violation of the Fifth 
Amendment.

I

Hennepin County imposes an annual tax on real 
property. Minn. Stat. §273.01 (2022). [***5]  The 
taxpayer has one year to pay before the taxes 
become delinquent. §279.02. If she does not timely 
pay, the tax accrues interest and penalties, and the 
County obtains a judgment against the property, 
transferring limited title to the State. See §§279.03, 
279.18, 280.01. The delinquent taxpayer then has 
three years to redeem the property and regain title 
by paying all the taxes and late fees. §§281.17(a), 
281.18. During this time, the taxpayer remains the 
beneficial owner of the property and can continue 
to live in her home. See §281.70. But if at the end 
of three years the bill has not been paid, absolute 
title vests in the State, and the tax debt is 
extinguished. §§281.18, 282.07. The State may 
keep the property for public use or sell it to a 
private party. §282.01 subds. 1a, 3. If the property 
is sold, any proceeds in excess of the tax debt and 
the costs of the sale remain with the County, to be 
split between it, the town, and the school district. 
§282.08. The former owner has no opportunity to 
recover this surplus.

 [*1374]  Geraldine Tyler is 94 years old. In 1999, 
she bought a one-bedroom condominium in 
Minneapolis and lived alone there for more than a 
decade. But as Tyler aged, she and her family 
decided that she would be safer in a senior 
community, so they moved her to one [***6]  in 
2010. Nobody paid the property taxes on the condo 
in Tyler’s absence and, by 2015, it had accumulated 
about $2300 in unpaid taxes and $13,000 in interest 
and penalties. Acting under Minnesota’s forfeiture 
procedures, Hennepin County seized the condo and 
sold it for $40,000, extinguishing the $15,000 debt. 
App. 5. The County kept the remaining $25,000 for 
its own use.

Tyler filed a putative class action against Hennepin 

County and its officials, asserting that the County 
had unconstitutionally retained the excess value of 
her home above her tax debt. As relevant, she 
brought claims under the Takings Clause of the 
Fifth Amendment and the Excessive Fines Clause of 
the Eighth Amendment.

The District Court dismissed the suit for failure to 
state a claim. 505 F. Supp. 3d 879, 883 (Minn. 
2020). The Eighth Circuit affirmed. 26 F. 4th 789, 
790 (2022). It held that “[w]here state law 
recognizes no property interest in surplus proceeds 
from a tax-foreclosure sale conducted after 
adequate notice to the owner, there is no 
unconstitutional taking.” Id., at 793. The court also 
rejected Tyler’s claim under the Excessive Fines 
Clause, adopting the District Court’s reasoning that 
the forfeiture was not a fine because it was intended 
to remedy the State’s tax losses, not to punish 
delinquent property owners. Id., at 794 (citing 505 
F. Supp. 3d, at 895-899).

 [**570]  We granted certiorari. 598 U. S. ___, 143 
S. Ct. 644, 214 L. Ed. 2d 382 (2023).

II

The County asserts that Tyler [***7]  does not have 
standing to bring her takings claim. To bring suit, a 
plaintiff must plead an injury in fact attributable to 
the defendant’s conduct and redressable by the 
court. Lujan v. Defenders of Wildlife, 504 U. S. 
555, 560-561, 112 S. Ct. 2130, 119 L. Ed. 2d 351 
(1992). This case comes to us on a motion to 
dismiss for failure to state a claim. At this initial 
stage, we take the facts in the complaint as true. 
Warth v. Seldin, 422 U. S. 490, 501, 95 S. Ct. 2197, 
45 L. Ed. 2d 343 (1975). Tyler claims that the 
County has illegally appropriated the $25,000 
surplus beyond her $15,000 tax debt. App. 5. This 
is a classic pocketbook injury sufficient to give her 
standing. TransUnion LLC v. Ramirez, 594 U. S. 
___, ___, 141 S. Ct. 2190, 210 L. Ed. 2d 568 (2021) 
(slip op., at 9).

The County objects that Tyler does not have 
standing because she did not affirmatively 
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“disclaim the existence of other debts or 
encumbrances” on her home worth more than the 
$25,000 surplus. Brief for Respondents 12-13, and 
n. 5. According to the County, public records 
suggest that the condo may be subject to a $49,000 
mortgage and a $12,000 lien for unpaid 
homeowners’ association fees. See ibid. The 
County argues that these potential encumbrances 
exceed the value of any interest Tyler has in the 
home above her $15,000 tax debt, and that she 
therefore ultimately suffered no financial harm 
from the sale of her home. Without such harm she 
would have no standing.

But the County never entered [***8]  these records 
below, nor has it submitted them to this Court. 
Even if there were encumbrances on the home 
worth more than the surplus, Tyler still plausibly 
alleges a financial harm: The County has kept 
$25,000 that belongs to her. In Minnesota, a tax 
sale extinguishes all other liens on a property. See 
Minn. Stat. §281.18; County of Blue Earth v. 
Turtle, 593 N. W. 2d 258, 261 (Minn. App. 1999). 
That sale does not extinguish [*1375]  the 
taxpayer’s debts. Instead, the borrower remains 
personally liable. See St. Paul v. St. Anthony Flats 
Ltd. Partnership, 517 N. W. 2d 58, 62 (Minn. App. 
1994). Had Tyler received the surplus from the tax 
sale, she could have at the very least used it to 
reduce any such liability.

At this initial stage of the case, Tyler need not 
definitively prove her injury or disprove the 
County’s defenses. She has plausibly pleaded on 
the face of her complaint that she suffered financial 
harm from the County’s action, and that is enough 
for now. See Lujan, 504 U. S., at 561, 112 S. Ct. 
2130, 119 L. Ed. 2d 351.

III

A

The Takings Clause, applicable to the States 
through the Fourteenth Amendment, provides that 
“private property [shall not] be taken for public use, 
without just compensation.” U. S. Const., Amdt. 5. 

States have long imposed taxes on property. Such 
taxes are not themselves a taking, but are a 
mandated “contribution from individuals . . . for the 
support of the government . . . for which they 
receive compensation in the protection which 
government affords.” [***9]  County of Mobile v. 
Kimball, 102 U. S. 691, 703, 26 L. Ed. 238 [**571]  
(1881). In collecting these taxes, the State may 
impose interest and late fees. It may also seize and 
sell property, including land, to recover the amount 
owed. See Jones v. Flowers, 547 U. S. 220, 234, 
126 S. Ct. 1708, 164 L. Ed. 2d 415 (2006). Here 
there was money remaining after Tyler’s home was 
seized and sold by the County to satisfy her past 
due taxes, along with the costs of collecting them. 
The question is whether that remaining value is 
property under the Takings Clause, protected from 
uncompensated appropriation by the State.

The Takings Clause does not itself define property. 
Phillips v. Washington Legal Foundation, 524 U. S. 
156, 164, 118 S. Ct. 1925, 141 L. Ed. 2d 174 
(1998). For that, the Court draws on “existing rules 
or understandings” about property rights. Ibid. 
(internal quotation marks omitted). State law is one 
important source. Ibid.; see also Stop the Beach 
Renourishment, Inc. v. Florida Dept. of 
Environmental Protection, 560 U. S. 702, 707, 130 
S. Ct. 2592, 177 L. Ed. 2d 184 (2010). But state law 
cannot be the only source. Otherwise, a State could 
“sidestep the Takings Clause by disavowing 
traditional property interests” in assets it wishes to 
appropriate. Phillips, 524 U. S., at 167, 118 S. Ct. 
1925, 141 L. Ed. 2d 174; see also Webb’s Fabulous 
Pharmacies, Inc. v. Beckwith, 449 U. S. 155, 164, 
101 S. Ct. 446, 66 L. Ed. 2d 358 (1980); Hall v. 
Meisner, 51 F. 4th 185, 190 (CA6 2022) 
(Kethledge, J., for the Court) (“[T]he Takings 
Clause would be a dead letter if a state could 
simply exclude from its definition of property any 
interest that the state wished to take.”). So we also 
look to “traditional property law principles,” plus 
historical practice and this Court’s precedents. 
Phillips, 524 U. S., at 165-168, 118 S. Ct. 1925, 
141 L. Ed. 2d 174; see, e.g., United States v. 
Causby, 328 U. S. 256, 260-267, 66 S. Ct. 1062, 90 
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L. Ed. 1206, 106 Ct. Cl. 854 (1946); Ruckelshaus v. 
Monsanto Co., 467 U. S. 986, 1001-1004, 104 S. 
Ct. 2862, 81 L. Ed. 2d 815 (1984).

Minnesota recognizes a homeowner’s right to real 
property, [***10]  like a house, and to financial 
interests in that property, like home equity. Cf. 
Armstrong v. United States, 364 U. S. 40, 44, 80 S. 
Ct. 1563, 4 L. Ed. 2d 1554 (1960) (lien on boats); 
Louisville Joint Stock Land Bank v. Radford, 295 
U. S. 555, 590, 55 S. Ct. 854, 79 L. Ed. 1593 (1935) 
(mortgage on farm). Historically, Minnesota also 
recognized that a homeowner whose property has 
been sold to satisfy delinquent property taxes had 
an interest in the excess value of her home 
 [*1376]  above the debt owed. See Farnham v. 
Jones, 32 Minn. 7, 11, 19 N. W. 83, 85 (1884). But 
in 1935, the State purported to extinguish that 
property interest by enacting a law providing that 
an owner forfeits her interest in her home when she 
falls behind on her property taxes. See 1935 Minn. 
Laws pp. 713-714, §8. This means, the County 
reasons, that Tyler has no property interest 
protected by the Takings Clause.

History and precedent say otherwise. The County 
had the power to sell Tyler’s home to recover the 
unpaid property taxes. But it could not use the 
toehold of the tax debt to confiscate more property 
than was due. By doing so, it effected a “classic 
taking in which the government directly 
appropriates private property for its own use.” 
Tahoe-Sierra Preservation Council, Inc. v. Tahoe 
Regional Planning Agency, 535 U. S. 302, 324, 122 
S. Ct. 1465, 152 L. Ed. 2d 517 (2002) [**572]  
(internal quotation marks and alteration omitted). 
Tyler has stated a claim under the Takings Clause 
and is entitled to just compensation.

B

The principle that a government may not take more 
from a taxpayer than she owes can trace its origins 
at least as far back as Runnymeade [***11]  in 
1215, where King John swore in the Magna Carta 
that when his sheriff or bailiff came to collect any 
debts owed him from a dead man, they could 

remove property “until the debt which is evident 
shall be fully paid to us; and the residue shall be 
left to the executors to fulfil the will of the 
deceased.” W. McKechnie, Magna Carta, A 
Commentary on the Great of King John, ch. 26, p. 
322 (rev. 2d ed. 1914) (footnote omitted).

That doctrine became rooted in English law. 
Parliament gave the Crown the power to seize and 
sell a taxpayer’s property to recover a tax debt, but 
dictated that any “Overplus” from the sale “be 
immediately restored to the Owner.” 4 W. & M., 
ch. 1, §12, in 3 Eng. Stat. at Large 488-489 (1692). 
As Blackstone explained, the common law 
demanded the same: If a tax collector seized a 
taxpayer’s property, he was “bound by an implied 
contract in law to restore [the property] on payment 
of the debt, duty, and expenses, before the time of 
sale; or, when sold, to render back the overplus.” 2 
Commentaries on the Laws of England 453 (1771).

This principle made its way across the Atlantic. In 
collecting taxes, the new Government of the United 
States could seize and sell only “so much of [a] 
tract of land . . . as may be necessary to [***12]  
satisfy the taxes due thereon.” Act of July 14, 1798, 
§13, 1 Stat. 601. Ten States adopted similar statutes 
shortly after the founding.1 For example, Maryland 
required that only so much land be sold “as may be 
sufficient to discharge the taxes thereon due,” and 
provided that if the sale produced more than needed 
for the taxes, “such overplus of money” shall be 
paid to the owner. 1797 Md. Laws ch. 90, §§4-5. 
This Court enforced one such state statute against a 
Georgia tax collector, reasoning that “if a whole 
tract of land was sold when a small part of it would 
have been sufficient for the taxes, which at present 
appears to be the case, the collector unquestionably 

1 1796 Conn. Acts p. 356-357, §§32, 36; 1797 Del. Laws p. 1260, 
§26; 1791 Ga. Laws p. 14; 1801 Ky. Acts pp. 78-79, §4; 1797 Md. 
Laws ch. 90, §§4-5; 1786 Mass. Acts pp. 360-361; 1792 N. H. Laws 
p. 194; 1792 N. C. Sess. Laws p. 23, §5; 1801 N. Y. Laws pp. 498-
499, §17; 1787 Vt. Acts & Resolves p. 126. Kentucky made an 
exception for unregistered land, or land that the owner had “fail[ed] 
to list . . . for taxation,” with such land forfeiting to the State. 1801 
Ky. Acts p. 80, §5.
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exceeded his authority.” Stead’s Executors v. 
 [*1377]  Course, 8 U.S. 403, 4 Cranch 403, 414, 2 
L. Ed. 660 (1808) (Marshall, C. J., for the Court).

Like its sister States, Virginia originally provided 
that the Commonwealth could seize and sell “so 
much” of the delinquent tracts “as shall be 
sufficient to discharge the said taxes.” 1781 Va. 
Acts p. 153, §4. But about a decade later, Virginia 
enacted a new scheme, which provided for the 
forfeiture of any delinquent land to the 
Commonwealth. Virginia passed this harsh 
forfeiture regime in response to the “loose, cheap 
and unguarded system of disposing of her public 
lands” that the Commonwealth had adopted 
immediately following statehood. 
McClure [**573]  v. Matiland, 24 W. Va. 561, 564 
(1884). To encourage [***13]  settlement, Virginia 
permitted “any person [to] acquire title to so much . 
. . unappropriated lands as he or she shall desire to 
purchase” at the price of 40 pounds per 100 acres. 
1779 Va. Acts p. 95, §2. Within two decades, 
nearly all of Virginia’s land had been claimed, 
much of it by nonresidents who did not live on or 
farm the land but instead hoped to sell it for a 
profit. McClure, 24 W. Va., at 564. Many of these 
nonresidents “wholly neglected to pay the taxes” on 
the land, id., at 565, so Virginia provided that title 
to any taxpayer’s land was completely “lost, 
forfeited and vested in the Commonwealth” if the 
taxpayer failed to pay taxes within a set period, 
1790 Va. Acts p. 5, §5. This solution was short 
lived, however; the Commonwealth repealed the 
forfeiture scheme in 1814 and once again sold “so 
much only of each tract of land . . . as will be 
sufficient to discharge the” debt. 1813 Va. Acts p. 
21, §27. Virginia’s “exceptional” and temporary 
forfeiture scheme carries little weight against the 
overwhelming consensus of its sister States. See 
Martin v. Snowden, 59 Va. 100, 138 (1868).

The consensus that a government could not take 
more property than it was owed held true through 
the passage of the Fourteenth Amendment. States, 
including Minnesota, continued to require that no 
more than the minimum amount of land be sold to 

satisfy the outstanding [***14]  tax debt.2 The 
County identifies just three States that deemed 
delinquent property entirely forfeited for failure to 
pay taxes. See 1836 Me. Laws p. 325, §4; 1869 La. 
Acts p. 159, §63; 1850 Miss. Laws p. 52, §4.3 Two 
of these laws did not last. Maine amended its law a 
decade later to permit the former owner to recover 
the surplus. 1848 Me. Laws p. 56, §4. And 
Mississippi’s highest court promptly struck down 
its law for violating the Due Process and Takings 
Clauses of the Mississippi Constitution. See Griffin 
v. Mixon, 38 Miss. 424, 439, 451-452 (Ct. Err. & 
App. 1860). Louisiana’s statute remained on the 
books, but the County cites no case showing that 
the statute was actually enforced against a taxpayer 
to take his entire property.

 [*1378]  The minority rule then remains the 
minority rule today: Thirty-six States and the 
Federal Government require that the excess value 
be returned to the taxpayer.

C

Our precedents have also recognized the principle 
that a taxpayer is entitled to the surplus in excess of 
the debt owed. In United States v. Taylor, 104 U. S. 
216, 26 L. Ed. 721, 17 Ct. Cl. 427 (1881), an 
 [**574]  Arkansas taxpayer whose property had 
been sold to satisfy a tax debt sought to recover the 
surplus from the sale. A nationwide tax had been 

2 Many of these new States required that the land be sold to 
whichever buyer would “pay [the tax debt] for the least number of 
acres” and provided that the land forfeited to the State only if it 
failed to sell “for want of bidders” because the land was worth less 
than the taxes owed. 1821 Ohio pp. 27-28, §§7, 10; see also 1837 
Ark. Acts pp. 14-17, §§83, 100; 1844 Ill. Laws pp. 13, 18, §§51, 77; 
1859 Minn. Laws pp. 58, 61, §§23, 38; 1859 Wis. Laws Ch. 22, pp. 
22-23, §§7, 9; cf. Iowa Code pp. 120-121, §§766, 773 (1860) 
(requiring that property be offered for sale “until all the taxes shall 
have been paid”); see also O'Brien v. Coulter, 2 Blackf. 421, 425 
(Ind. 1831) (per curiam) (“[S]o much only of the defendant’s 
property shall be sold at one time, as a sound judgment would dictate 
to be sufficient to pay the debt.”).

3 North Carolina amended its laws in 1842 to permit the forfeiture of 
unregistered “swamp lands,” 1842 N. C. Sess. Laws p. 64, §1, but 
otherwise continued to follow the majority rule, see 1792 N. C. Sess. 
Laws p. 23, §5.
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imposed by Congress in 1861 to raise funds for the 
Civil War. Under that statute, if a taxpayer did not 
pay, his property would be sold and “the surplus of 
the proceeds of the sale [would] be paid to the 
owner.” Act of Aug. 5, 1861, §36, 12 Stat. 304. The 
next year, Congress added a 50 percent [***15]  
penalty in the rebelling States, but made no 
mention of the owner’s right to surplus after a tax 
sale. See Act of June 7, 1862, §1, 12 Stat. 422. 
Taylor’s property had been sold for failure to pay 
taxes under the 1862 Act, but he sought to recover 
the surplus under the 1861 Act. Though the 1862 
Act “ma[de] no mention of the right of the owner of 
the lands to receive the surplus proceeds of their 
sale,” we held that the taxpayer was entitled to the 
surplus because nothing in the 1862 Act took “from 
the owner the right accorded him by the act of 
1861, of applying for and receiving from the 
treasury the surplus proceeds of the sale of his 
lands.” Taylor, 104 U. S., at 218-219, 26 L. Ed. 
721, 17 Ct. Cl. 427.

We extended a taxpayer’s right to surplus even 
further in United States v. Lawton, 110 U. S. 146, 3 
S. Ct. 545, 28 L. Ed. 100, 19 Ct. Cl. 709 (1884). 
The property owner had an unpaid tax bill under 
the 1862 Act for $170.50. Id., at 148, 3 S. Ct. 545, 
28 L. Ed. 100, 19 Ct. Cl. 709. The Federal 
Government seized the taxpayer’s property and, 
instead of selling it to a private buyer, kept the 
property for itself at a value of $1100. Ibid. The 
property owner sought to recover the excess value 
from the Government, but the Government refused. 
Ibid. The 1861 Act explicitly provided that any 
surplus from tax sales to private parties had to be 
returned to the owner, but it did not mention paying 
the property owner the excess value [***16]  where 
the Government kept the property for its own use 
instead of selling it. See 12 Stat. 304. We held that 
the taxpayer was still entitled to the surplus under 
the statute, just as if the Government had sold the 
property. Lawton, 110 U. S., at 149-150, 3 S. Ct. 
545, 28 L. Ed. 100, 19 Ct. Cl. 709. Though the 
1861 statute did not explicitly provide the right to 
the surplus under such circumstances, “[t]o 
withhold the surplus from the owner would be to 

violate the Fifth Amendment to the Constitution and 
to deprive him of his property without due process 
of law, or to take his property for public use 
without just compensation.” Id., at 150, 3 S. Ct. 
545, 28 L. Ed. 100, 19 Ct. Cl. 709.

The County argues that Taylor and Lawton were 
superseded by Nelson v. City of New York, 352 U. 
S. 103, 77 S. Ct. 195, 1 L. Ed. 2d 171 (1956), but 
that case is readily distinguished. There New York 
City foreclosed on properties for unpaid water bills. 
Under the governing ordinance, a property owner 
had almost two months after the city filed for 
foreclosure to pay off the tax debt, and an 
additional 20 days to ask for the surplus from any 
tax sale. Id., at 104-105, n. 1, 77 S. Ct. 195, 1 L. Ed. 
2d 171. No property owner requested his surplus 
within the required time. The owners later sued the 
city, claiming that it had denied them due process 
and equal protection of the laws. Id., at 109, 77 S. 
Ct. 195, 1 L. Ed. 2d 171. In their reply brief before 
this Court, the owners also argued for the first time 
that they had been denied just compensation under 
the [***17]  Takings Clause. Ibid.

 [*1379]  We rejected this belated argument. 
 [**575]  Lawton had suggested that withholding 
the surplus from a property owner always violated 
the Fifth Amendment, but there was no specific 
procedure there for recovering the surplus. Nelson, 
352 U. S., at 110, 77 S. Ct. 195, 1 L. Ed. 2d 171. 
New York City’s ordinance, in comparison, 
permitted the owner to recover the surplus but 
required that the owner have “filed a timely answer 
in [the] foreclosure proceeding, asserting his 
property had a value substantially exceeding the tax 
due.” Ibid. (citing New York v. Chapman Docks 
Co., 1 App. Div. 2d 895, 149 N. Y. S. 2d 679 
(1956)). Had the owners challenging the ordinance 
done so, “a separate sale” could have taken place 
“so that [they] might receive the surplus.” 352 U. 
S., at 110, 77 S. Ct. 195, 1 L. Ed. 2d 171. The 
owners did not take advantage of this procedure, so 
they forfeited their right to the surplus. Because the 
New York City ordinance did not “absolutely 
preclud[e] an owner from obtaining the surplus 
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proceeds of a judicial sale,” but instead simply 
defined the process through which the owner could 
claim the surplus, we found no Takings Clause 
violation. Ibid.

Unlike in Nelson, Minnesota’s scheme provides no 
opportunity for the taxpayer to recover the excess 
value; once absolute title has transferred to the 
State, any excess value always remains with the 
State. The County argues that the 
delinquent [***18]  taxpayer could sell her house to 
pay her tax debt before the County itself seizes and 
sells the house. But requiring a taxpayer to sell her 
house to avoid a taking is not the same as providing 
her an opportunity to recover the excess value of 
her house once the State has sold it.

D

Finally, Minnesota law itself recognizes that in 
other contexts a property owner is entitled to the 
surplus in excess of her debt. Under state law, a 
private creditor may enforce a judgment against a 
debtor by selling her real property, but “[n]o more 
shall be sold than is sufficient to satisfy” the debt, 
and the creditor may receive only “so much [of the 
proceeds] as will satisfy” the debt. Minn. Stat. 
§§550.20, 550.08 (2022). Likewise, if a bank 
forecloses on a home because the homeowner fails 
to pay the mortgage, the homeowner is entitled to 
the surplus from the sale. §580.10.

 In collecting all other taxes, Minnesota protects the 
taxpayer’s right to surplus. If a taxpayer falls 
behind on her income tax and the State seizes and 
sells her property, “[a]ny surplus proceeds . . . shall 
. . . be credited or refunded” to the owner. 
§§270C.7101, 270C.7108, subd. 2. So too if a 
taxpayer does not pay taxes on her personal 
property, like a car. §277.21, subd. 13. Until 1935, 
Minnesota followed [***19]  the same rule for the 
sale of real property. The State could sell only the 
“least quantity” of land sufficient to satisfy the 
debt, 1859 Minn. Laws p. 58, §23, and “any surplus 
realized from the sale must revert to the owner,” 
Farnham, 32 Minn., at 11, 19 N. W., at 85.

The State now makes an exception only for itself, 
and only for taxes on real property. But “property 
rights cannot be so easily manipulated.” Cedar 
Point Nursery v. Hassid, 594 U. S. ___, ___, 141 S. 
Ct. 2063, 210 L. Ed. 2d 369 (2021) (slip op., at 13) 
(internal quotation marks omitted). Minnesota may 
not extinguish a property interest that it recognizes 
everywhere else to  [**576]  avoid paying just 
compensation when it is the one doing the taking. 
Phillips, 524 U. S., at 167, 118 S. Ct. 1925, 141 L. 
Ed. 2d 174.

IV

The County argues that Tyler has no interest in the 
surplus because she constructively abandoned her 
home by failing  [*1380]  to pay her taxes. States 
and localities have long imposed “reasonable 
conditions” on property ownership. Texaco, Inc. v. 
Short, 454 U. S. 516, 526, 102 S. Ct. 781, 70 L. Ed. 
2d 738 (1982). In Minnesota, one of those 
conditions is paying property taxes. By neglecting 
this reasonable condition, the County argues, the 
owner can be considered to have abandoned her 
property and is therefore not entitled to any 
compensation for its taking. See Minn. Stat. 
§282.08.

The County portrays this as just another example in 
the long tradition of States taking title to abandoned 
property. We upheld one such statutory scheme in 
Texaco. There, Indiana law dictated [***20]  that a 
mineral interest automatically reverted to the owner 
of the land if not used for 20 years. 454 U. S., at 
518, 102 S. Ct. 781, 70 L. Ed. 2d 738. Use included 
excavating minerals, renting out the right to 
excavate, paying taxes, or simply filing a 
“statement of claim with the local recorder of 
deeds.” Id., at 519, 102 S. Ct. 781, 70 L. Ed. 2d 
738. Owners who lost their mineral interests 
challenged the statute as unconstitutional. We held 
that the statute did not violate the Takings Clause 
because the State “has the power to condition the 
permanent retention of [a] property right on the 
performance of reasonable conditions that indicate 
a present intention to retain the interest.” Id., at 
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526, 102 S. Ct. 781, 70 L. Ed. 2d 738 (emphasis 
added). Indiana reasonably “treat[ed] a mineral 
interest that ha[d] not been used for 20 years and 
for which no statement of claim ha[d] been filed as 
abandoned.” Id., at 530, 102 S. Ct. 781, 70 L. Ed. 
2d 738. There was thus no taking, for “after 
abandonment, the former owner retain[ed] no 
interest for which he may claim compensation.” 
Ibid.

The County suggests that here, too, Tyler 
constructively abandoned her property by failing to 
comply with a reasonable condition imposed by the 
State. But the County cites no case suggesting that 
failing to pay property taxes is itself sufficient for 
abandonment. Cf. Kureger v. Market, 124 Minn. 
393, 397, 145 N.W. 30, 32 (1914) (owner did not 
abandon property despite [***21]  failing to pay 
taxes for 30 years). Abandonment requires the 
“surrender or relinquishment or disclaimer of ” all 
rights in the property. Rowe v. Minneapolis, 49 
Minn. 148, 157, 51 N. W. 907, 908 (1892). “It is the 
owner’s failure to make any use of the property”—
and for a lengthy period of time—“that causes the 
lapse of the property right.” Texaco, 454 U. S., at 
530, 102 S. Ct. 781, 70 L. Ed. 2d 738 (emphasis 
added). In Texaco, the owners lost their property 
because they made no use of their interest for 20 
years and then failed to take the simple step of 
filing paperwork indicating that they still claimed 
ownership over the interest. In comparison, 
Minnesota’s forfeiture scheme is not about 
abandonment at all. It gives no weight to the 
taxpayer’s use of the property. Indeed, the 
delinquent taxpayer can continue to live in her 
house for years after falling behind in taxes, up 
until the government sells it. See §281.70. 
Minnesota cares only about the taxpayer’s failure to 
contribute [**577]  her share to the public fisc. The 
County cannot frame that failure as abandonment to 
avoid the demands of the Takings Clause.

***

The Takings Clause “was designed to bar 
Government from forcing some people alone to 
bear public burdens which, in all fairness and 

justice, should be borne by the public as a whole.” 
Armstrong, 364 U. S., at 49, 80 S. Ct. 1563, 4 L. 
Ed. 2d 1554. A taxpayer who loses her $40,000 
house to the State to [***22]  fulfill a $15,000 tax 
debt has made a far greater contribution to the 
public fisc than she owed. The taxpayer must 
render unto Caesar what is Caesar’s, but no more.

 [*1381]  Because we find that Tyler has plausibly 
alleged a taking under the Fifth Amendment, and 
she agrees that relief under “the Takings Clause 
would fully remedy [her] harm,” we need not 
decide whether she has also alleged an excessive 
fine under the Eighth Amendment. Tr. of Oral Arg. 
27. The judgment of the Court of Appeals for the 
Eighth Circuit is reversed.

It is so ordered.

Concur by: GORSUCH

Concur

JUSTICE GORSUCH, with whom JUSTICE JACKSON 
joins, concurring.

The Court reverses the Eighth Circuit’s dismissal of 
Geraldine Tyler’s suit and holds that she has 
plausibly alleged a violation of the Fifth 
Amendment’s Takings Clause. I agree. Given its 
Takings Clause holding, the Court understandably 
declines to pass on the question whether the Eighth 
Circuit committed a further error when it dismissed 
Ms. Tyler’s claim under the Eighth Amendment’s 
Excessive Fines Clause. Ante, at 14. But even a 
cursory review of the District Court’s excessive-
fines analysis—which the Eighth Circuit adopted as 
“well-reasoned,” 26 F. 4th 789, 794 (2022)—
reveals that it too contains mistakes future lower 
courts should not be quick to emulate.

First, the District Court concluded that the 
Minnesota tax-forfeiture scheme is not [***23]  
punitive because “its primary purpose” is 
“remedial”—aimed, in other words, at 
“compensat[ing] the government for lost revenues 

143 S. Ct. 1369, *1380; 215 L. Ed. 2d 564, **576; 2023 U.S. LEXIS 2201, ***20
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due to the non-payment of taxes.” 505 F. Supp. 3d 
879, 896 (Minn. 2020). That primary-purpose test 
finds no support in our law. Because “sanctions 
frequently serve more than one purpose,” this Court 
has said that the Excessive Fines Clause applies to 
any statutory scheme that “serv[es] in part to 
punish.” Austin v. United States, 509 U. S. 602, 
610, 113 S. Ct. 2801, 125 L. Ed. 2d 488 (1993) 
(emphasis added). It matters not whether the 
scheme has a remedial purpose, even a 
predominantly remedial purpose. So long as the law 
“cannot fairly be said solely to serve a remedial 
purpose,” the Excessive Fines Clause applies. Ibid. 
(emphasis added; internal quotation marks 
omitted). Nor, this Court has held, is it appropriate 
to label sanctions as “remedial” when (as here) they 
bear “‘no correlation to any damages sustained by 
society or to the cost of enforcing the law,’” and 
“any relationship between the Government’s actual 
costs and the amount of the sanction is merely 
coincidental.” Id., at 621-622, 113 S. Ct. 2801, 125 
L. Ed. 2d 488, and n. 14.

 [**578]  Second, the District Court asserted that 
the Minnesota tax-forfeiture scheme cannot “be 
punitive because it actually confers a windfall on 
the delinquent taxpayer when the value of the 
property that is forfeited is less than the 
amount [***24]  of taxes owed.” 505 F. Supp. 3d, 
at 896. That observation may be factually true, but 
it is legally irrelevant. Some prisoners better 
themselves behind bars; some addicts credit court-
ordered rehabilitation with saving their lives. But 
punishment remains punishment all the same. See 
Tr. of Oral Arg. 61. Of course, no one thinks that 
an individual who profits from an economic penalty 
has a winning excessive-fines claim. But nor has 
this Court ever held that a scheme producing fines 
that punishes some individuals can escape 
constitutional scrutiny merely because it does not 
punish others.

Third, the District Court appears to have inferred 
that the Minnesota scheme is not “punitive” 
because it does not turn on the “culpability” of the 
individual property owner. 505 F. Supp. 3d, at 897. 

But while a focus on “culpability” can sometimes 
make a provision “look more like punishment,” this 
Court has never endorsed the converse view. 
Austin, 509 U. S., at 619, 113 S. Ct. 2801, 125 L. 
Ed. 2d 488. Even without emphasizing culpability, 
this Court has  [*1382]  said a statutory scheme 
may still be punitive where it serves another “goal 
of punishment,” such as “[d]eterrence.” United 
States v. Bajakajian, 524 U. S. 321, 329, 118 S. Ct. 
2028, 141 L. Ed. 2d 314 (1998). And the District 
Court expressly approved the Minnesota tax-
forfeiture scheme in this case in large part because 
“‘the ultimate possibility [***25]  of loss of 
property serves as a deterrent to those taxpayers 
considering tax delinquency.’” 505 F. Supp. 3d, at 
899 (emphasis added). Economic penalties imposed 
to deter willful noncompliance with the law are 
fines by any other name. And the Constitution has 
something to say about them: They cannot be 
excessive.

End of Document
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10. Garcia v. Richland Cnty. Treasury, 2023 U.S. Dist. LEXIS 194104, 2023 WL 7287171 

 Cited by: 
...  tax may be challenged in state court, and finding an available remedy within the meaning of the  Tax Injunction 
Act  is not inadequate because the challenger may not obtain their desired relief). Additionally, Plaintiff has not 
shown there has been a taking in this case. Although Plaintiff cites  Tyler v. Hennepin County, MN,  598 U.S. 631,  
143 S. Ct. 1369,  215 L. Ed. 2d 564(2023) , the case does not apply to the facts at hand. In  Tyler , the  Supreme 
Court  held that the State's retention  ...

Discussion:  | Court: Dist. S.C. | Date: September 27, 2023

5th Circuit - Court of Appeals

11. Baker v. City of McKinney, 84 F.4th 378, 2023 U.S. App. LEXIS 26988 

 Cited by: 84 F.4th 378 p.383
... Takings Clause of the Fifth Amendment to the United States Constitution . Fourth, the Court has increasingly 
intimated that history and tradition, including historical precedents, are of central importance when determining the 
meaning of the  Takings Clause .  See  Tyler v. Hennepin County,  598 U.S. 631,  637-44,  143 S. Ct. 1369,  215 
L. Ed. 2d 564(2023)  (determining the applicability of the  Takings Clause  from "[h]istory and precedent" reaching 
back to the Magna Carta);  Horne v. Department  ...

Discussion:  | Court: 5th Cir. Tex. | Date: October 11, 2023 | Headnotes:: HN13

5th Circuit - U.S. District Courts

12. Ambriz v. Hegar, 2023 U.S. Dist. LEXIS 133137 

 Cited by: 
... , which held the failure to compensate with interest for the time the property was in the state's possession was a 
taking without compensation. After briefing was completed, Ambriz filed a motion for leave to file a notice of 
supplemental authority to inform the court of  Tyler v. Hennepin Cnty., Minnesota,  598 U.S. 631,  143 S. Ct. 
1369,  1374,  215 L. Ed. 2d 564(May 25, 2023) . Ambriz contends  Tyler  provides new and compelling support for 
his arguments. Clark  held the constitution does  ...

Court: Western Dist. Tex. | Date: June 20, 2023

6th Circuit - Court of Appeals

13. Freed v. Thomas, 81 F.4th 655, 2023 U.S. App. LEXIS 23639, 2023 FED App. 0208P, 2023 FED App. 208P (6th 

Cir.) 

 Cited by: 81 F.4th 655 p.658
...   a . The  Supreme Court  recently resolved a case with similar facts.  Hennepin County ,  Minnesota , sold the 
delinquent taxpayer's house "for $40,000 to satisfy a $15,000 tax bill" and kept the remaining $25,000.  Tyler v. 
Hennepin County,  598 U.S. 631,  634,  143 S. Ct. 1369,  215 L. Ed. 2d 564(2023) .  The district court there 
dismissed for failure to state a claim, and the Eighth Circuit affirmed.  Id.  at 636 .  The   Supreme Court  
unanimously reversed, affirming "the principle that  ...

Discussion:  | Court: 6th Cir. Mich. | Date: September 6, 2023 | Headnotes:: HN8

6th Circuit - U.S. District Courts

14. Fox v. Cnty. of Saginaw, 2023 U.S. Dist. LEXIS 189919, 2023 WL 6978518 
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 Cited by: 
...  Constitution.  See  Rafaeli, LLC v. Oakland Cnty. ,  505 Mich. 429 ,  952 N.W.2d 434  (Mich. 2020)  (holding a 
county's retention of surplus proceeds from a tax-foreclosure sale violates the  Michigan  Constitution);  Tyler v. 
Hennepin Cnty., Minn.,  598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 2d 564(2023)  (holding a county's retention 
of surplus proceeds from a tax-foreclosure sale violates the  Fifth Amendment of the U.S. Constitution ). In 
September 2023, the Sixth Circuit determined the  ...

Discussion:  | Court: Eastern Dist. Mich. | Date: October 23, 2023

15. Tr. Constr. Inc. v. Summit Cnty., 2023 U.S. Dist. LEXIS 170988, 2023 WL 6258612 

 Cited by: 
...  filed this suit alleging a due process violation and takings claims under both federal and state law. On December 
15, 2022, the County moved for summary judgment on all three claims.  TR Construction  opposed the motion, and 
the County replied in support. On June 10, 2023, both parties filed supplemental briefing on the impact of the 
Supreme Court's decision in in  Tyler v. Hennepin County, Minnesota,  143 S.Ct. 1369,  215 L. Ed. 2d 564(2023) 
.  The Court now resolves the parties' arguments.  ...

Discussion:  | Court: Northern Dist. Ohio | Date: September 26, 2023

16. Santana v. Cnty. of Wayne, 2023 U.S. Dist. LEXIS 154454, 2023 WL 5655511 

 Cited by: 
...  (holding that foreclosing county was "required to return the surplus proceeds to plaintiffs and that [the County's] 
failure to do so constitutes a government taking under the  Michigan  Constitution entitling plaintiffs to just 
compensation");  Tyler v. Hennepin Cnty., Minn.,  598 U.S. 631,  639(2023)  ("The County  had the power to sell 
Tyler's home to recover the unpaid property taxes. But it could not use the toehold of the tax debt to confiscate more 
property than was due. By doing so,  ...

Discussion:  | Court: Eastern Dist. Mich. | Date: August 31, 2023

17. Sinclair v. Meisner, 2023 U.S. Dist. LEXIS 98308, 2023 WL 3854068 

 Cited by: 
... . Since then, they have also filed a petition for certiorari from the Sixth Circuit's decision in this case, No. 22-894.  
ECF No. 75. On May 25, 2023, the  Supreme Court  issued a written opinion resolving  Tyler , No. 22-166,       S. 
Ct.      ,  598 U.S. 631 ,  143 S. Ct. 1369 ,  215 L. Ed. 2d 564 ,  2023 U.S. LEXIS 2201 ,  2023 WL 3632754  (May 
25, 2023) . II. LEGAL STANDARD A court has inherent power to stay proceedings.  See  Landis v. N. Am. Co. ,  
299 U.S. 248 ,  254 ,  57 S. Ct. 163 ,  81  ...

Discussion:  | Court: Eastern Dist. Mich. | Date: June 6, 2023 | Headnotes:: HN5, HN7

6th Circuit - U.S. Bankruptcy Courts

18. Reinhardt v. Prince (In re Reinhardt), 2023 Bankr. LEXIS 2770, 73 Bankr. Ct. Dec. (LRP) 27, 2023 WL 

8011108 

 Distinguished by: 
...  (6th Cir. 2022) .  To complete the report of this area of the law, the  United States Supreme Court  found that a 
similar  Minnesota  foreclosure procedure violated the  takings clause of the United States Constitution .  Tyler v. 
Hennepin Cty.,  143 S.Ct. 1369,  598 U.S. 631,  215 L. Ed. 2d 564(2023) .  The Michigan Legislature reacted to  
Rafaeli, Lowry , and a number of individual and class action lawsuits against county treasurers by changing the tax 
forfeiture and foreclosure procedures.  ...
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Discussion:  | Court: Bankr. Eastern Dist. Mich. | Date: November 17, 2023

7th Circuit - Court of Appeals

19. United States Bank Trust N.A. v. Walworth Cnty., 2023 U.S. App. LEXIS 22123, 2023 WL 5344345 

 Cited by: 
... Andrew T. Phillips , Attorney, ATTOLLES LAW, S.C.,  Milwaukee ,  WI . KENNETH F. RIPPLE , Circuit 
Judge,  ILANA DIAMOND ROVNER , Circuit Judge,  MICHAEL B. BRENNAN , Circuit Judge. ORDER In light 
of the Supreme Court's decision in  Tyler v. Hennepin County, Minnesota,  143 S. Ct. 1369,  215 L. Ed. 2d 
564(2023) , we vacate the district court's judgment and remand for  de novo  reconsideration. ...

Discussion:  | Court: 7th Cir. Wis. | Date: August 16, 2023

7th Circuit - U.S. District Courts

20. Daoud v. City of Chicago, 2023 U.S. Dist. LEXIS 146735 

 Cited by: 
...  should not apply because neither Sonna nor Wow Chicago was a party to the state lawsuit brought by  Royal Ice 
Cream . "To bring suit, a plaintiff must plead an injury in fact attributable to the defendant's conduct and redressable 
by the court."  Tyler v. Hennepin Cty., Minnesota ,       U.S.      ,  143 S. Ct. 1369 ,  1374 ,  215 L. Ed. 2d 564  
(2023)  (citing  Lujan v. Defenders of Wildlife ,  504 U.S. 555 ,  560-61 ,  112 S. Ct. 2130 ,  119 L. Ed. 2d 351  
(1992) ). "At the pleading stage, 'general  ...

Discussion:  | Court: Northern Dist. Ill. | Date: August 22, 2023 | Headnotes:: HN1

9th Circuit - Court of Appeals

21. Rancho Mirage Mobilehome Cmty., LP v. Coachella Valley Water Dist., 2023 U.S. App. LEXIS 28728, 2023 

WL 7123771 

 Cited by: 
... , provides that private property shall not be taken for public use, without just compensation. It is beyond dispute, 
however, that taxes and user fees are not takings. "The  Takings Clause , applicable to the States through the  
Fourteenth Amendment , provides that 'private property [shall not] be taken for public use, without just 
compensation.'"  Tyler v. Hennepin County,  598 U.S. 631,  637,  143 S. Ct. 1369,  215 L. Ed. 2d 564(2023)  
(quoting  U.S. Const. amend. V ) (alteration in original).  ...

Discussion:  | Court: 9th Cir. Cal. | Date: October 30, 2023

9th Circuit - U.S. District Courts

22. Griffin v. Breed, 2023 U.S. Dist. LEXIS 209151, 2023 WL 8113896 

 Followed by: 
... Because Plaintiff fails to allege that she has a legally protected interest in the Property, Plaintiff does not have 
standing to pursue the claims in the Third Amended Complaint.  See  2023 U.S. Dist. LEXIS 149892, [WL] at *2  
(quoting  Tyler v. Hennepin Cnty.,  598 U.S. 631,  143 S. Ct. 1369,  1374,  215 L. Ed. 2d 564(2023) ;  Van v. 
LLR, Inc. ,  61 F.4th 1053 ,  1063  (9th Cir. 2023) ). Because Plaintiff does not have standing, she does not present a 
"case or controversy," and therefore  ...

Discussion:  | Court: Dist. Haw. | Date: November 22, 2023

23. Sullivan Equity Partners, LLC v. City of Los Angeles, 2023 U.S. Dist. LEXIS 167510, 2023 WL 6130615 

 Distinguished by: 
...  property at issue, and, as concluded above, plaintiff has failed to show that the revocation of its permits violated 
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its right to due process. Accordingly, the revocation of plaintiff's permits occurred through lawful government 
action, and plaintiff cannot now argue that it has a right to be compensated for a measure meant to penalize it.  See  
Bennis ,  516 U.S. at 442 . Plaintiff cites to a recent Supreme Court decision,  Tyler v. Hennepin Cnty,  143 S. Ct. 
1369,  215 L. Ed. 2d 564(2023) ...

Discussion:  | Court: Central Dist. Cal. | Date: September 15, 2023

24. Griffin v. Breed, 2023 U.S. Dist. LEXIS 149892, 2023 WL 5508097 

 Cited by: 
...  federal court therefore lacks subject matter jurisdiction.") (citation omitted))). To have standing,  i.e. , "[t]o bring 
suit, a plaintiff must plead an injury in fact attributable to the defendant's conduct and redressable by the court."  
Tyler v. Hennepin Cnty.,  143 S. Ct. 1369,  1374,  215 L. Ed. 2d 564(2023)  (citation omitted). "An 'injury in fact' 
is 'an invasion of a legally protected interest which is (a) concrete and particularized and (b) actual or imminent, not 
conjectural or hypothetical.'"  ...

Discussion:  | Court: Dist. Haw. | Date: August 25, 2023 | Headnotes:: HN1

25. Sahm v. Ali, 2023 U.S. Dist. LEXIS 143794, 2023 WL 5278661 

 Cited by: 
...  Plaintiff for refusing to vacate the Property at issue, is therefore "impersonating an officer." Dkt. #75 at 2. 
Plaintiff argues that the writ of restitution Commissioner Moore signed is thereby a "criminal" act and as such an 
"illegal and unlawful taking under the recent Supreme Court case  Tyler v.  Minnesota  No. 12-166." The Court has 
reviewed  Tyler v. Hennepin Cnty., Minnesota,  598 U.S. 631(2023) , in which a taxpayer brought an action 
against  Hennepin County  in  Minnesota  state court  ...

Court: Western Dist. Wash. | Date: August 16, 2023

26. AOAO Maalaea Yacht Marina v. Dep't of Planning for the Cnty. of Maui, 2023 U.S. Dist. LEXIS 113892, 

2023 WL 4305183 

 Cited by: 
... Plaintiff points to a recent  United States  Supreme Court opinion that reasoned that state law is one important 
source to define property rights, but that state law cannot be the only source. ECF No. 44 at 11 (citing  Tyler v. 
Hennepin Cnty., Minnesota,  598 U.S. 631,  143 S. Ct. 1369,  1375,  215 L. Ed. 2d 564(2023) ). Plaintiff thus 
argues that "examination of Plaintiff's property interest may be necessary for purposes of its takings and due process 
claims regardless of its vested rights  ...

Discussion:  | Court: Dist. Haw. | Date: June 30, 2023

11th Circuit - Court of Appeals

27. Clement v. United States AG, 75 F.4th 1193, 2023 U.S. App. LEXIS 19534, 29 Fla. L. Weekly Fed. C 2793 

 Cited by: 75 F.4th 1193 p.1202
...  Likewise, a criminal defendant forfeits the right to the assistance of counsel by failing to secure counsel in a 
reasonable time.  See  United States v. Fowler ,  605 F.2d 181 ,  183  (5th Cir. 1979) .  So too in civil cases may a 
person forfeit a constitutional right merely by failing to comply with a statutory requirement.  See, e.g.,  Tyler v. 
Hennepin Cnty.,  598 U.S. 631,  143 S. Ct. 1369,  1378-79,  215 L. Ed. 2d 564(2023)  (explaining that property 
owners in  Nelson v. City of New  ...

Discussion:  | Court: 11th Cir. | Date: July 28, 2023

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:691G-DBN1-JFDC-X4FF-00000-00
https://advance.lexis.com/api/shepards?id=urn:contentItem:6913-RH43-GXF6-84M4-00000-00
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:68YJ-KVF1-FJTD-G09D-00000-00
https://advance.lexis.com/api/shepards?id=urn:contentItem:68YF-N0K3-CGX8-01HC-00000-00
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:68M1-C311-JWXF-24K9-00000-00
https://advance.lexis.com/api/shepards?id=urn:contentItem:68M1-XM73-GXF6-83YS-00000-00
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:68TD-N5C1-JP9P-G0HN-00000-00
https://advance.lexis.com/api/shepards?id=urn:contentItem:68T9-8M33-CGX8-045H-00000-00


Page 9 of 35

Shepard's®: Tyler v. Hennepin Cnty.,598 US 631

D.C. Circuit - Court of Appeals

28. Valancourt Books, LLC v. Garland, 82 F.4th 1222, 2023 U.S. App. LEXIS 22715 

 Cited by: 82 F.4th 1222 p.1231
...  to possess, use and dispose of them. A government demand to turn over personal property is of such a unique 
character that it is a taking without regard to other factors that a court might ordinarily examine. By requiring 
copyright owners to provide physical copies of books, the mandatory deposit provision "effect[s] a 'classic taking in 
which the government directly appropriates private property for its own use.'"  Tyler v. Hennepin Cnty.,  143 S. 
Ct. 1369,  1376,  215 L. Ed. 2d 564(2023) ...

Discussion:  | Court: D.C. Cir. Ct. of App. | Date: August 29, 2023 | Headnotes:: HN7

D.C. Circuit - U.S. District Court

29. Ctr. for Biological Diversity v. United States EPA, 2023 U.S. Dist. LEXIS 137361, 53 Envtl. L. Rep. 20127, 2023 
WL 5035782 

 Cited by: 
...  populations of specific species in Washington since EPA approved the state's water criteria and about the 
potential impact on cyanide toxicity due to climate change.  See  Compl. ¶¶ 98-99. These facts must be treated as 
true at this stage of litigation.  See  Tyler v. Hennepin Cty., Minn.,  143 S. Ct. 1369,  1374,  215 L. Ed. 2d 
564(2023)  ("This case comes to us on a motion to dismiss for failure to state a claim.  At this initial stage, we take 
the facts in the complaint as true."). Further,  ...

Discussion:  | Court: District of D.C. | Date: August 8, 2023

Federal Circuit - Court of Appeals

30. Jenkins v. United States, 71 F.4th 1367, 2023 U.S. App. LEXIS 16296 

 Cited by: 71 F.4th 1367 p.1376
... A recent Supreme Court case suggests that the retention of the proceeds of the sale over and above any legal 
charges (or, here, permitting a third party to retain such proceeds) itself presents a takings issue.  See  Tyler v. 
Hennepin County,  598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 2d 564, slip op. at 5-6 (U.S. 2023) .  The 
government's apparent theory here is that it had no responsibility for the impound lot's actions and that, in any event, 
Mr. Jenkins abandoned the vehicles. 7 In a citation  ...

Discussion:  | Court: Fed. Cir. | Date: June 28, 2023

31. Ideker Farms, Inc. v. United States, 71 F.4th 964, 2023 U.S. App. LEXIS 15005 

 Cited by: 71 F.4th 964 p.988
...  took both a permanent flowage easement on Plaintiffs' land and destroyed Plaintiffs' crops. 10 Even though state 
law generally determines the scope of the property interest,  Cedar Point ,  141 S. Ct. at 2075-76 ;  cf.  Tyler v. 
Hennepin Cnty.,  598 U.S. 631,  143 S. Ct. 1369,  1375,  215 L. Ed. 2d 564(2023)  (explaining that other sources 
of law may govern what "property" is protected from takings), whether the crops are considered a part of the value 
of the real estate or separate personal  ...

Discussion:  | Court: Fed. Cir. | Date: June 16, 2023

32. May v. United States, 2023 U.S. App. LEXIS 13964, 2023 WL 3836088 

 Distinguished by: 
... "[T]here was a single agreement that was [allegedly] breached on a single occasion," a circumstance outside the 
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continuing-claims doctrine.  Tamerlane ,  550 F.3d at 1146 . 1 Mr. May calls our attention to the Supreme Court's 
recent decision in  Tyler v. Hennepin County, Minnesota, No. 22-166,598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 
2d 564,  2023 U.S. LEXIS 2201,  2023 WL 3632754(U.S. May 25, 2023) . The decision in  Tyler , though it 
involves a takings claim, does not involve a statute-of-limitations  ...

Discussion:  | Court: Fed. Cir. | Date: June 6, 2023

Federal Claims Court

33. Livingston v. United States, 167 Fed. Cl. 604, 2023 U.S. Claims LEXIS 2406 

 Cited by: 
... 90 L. Ed. 1206 ,  106 Ct. Cl. 854  (1946) ;  Ruckelshaus v. Monsanto Co. ,  467 U.S. 986 ,  1001-1004 ,  104 S. 
Ct. 2862 ,  81 L. Ed. 2d 815  (1984) . Tyler v. Hennepin Cnty., Minn.,  143 S. Ct. 1369,  1375,  215 L. Ed. 2d 
564(2023) .  In addition to "'having identified a valid property interest, the court must determine whether the 
governmental action at issue amounted to a compensable taking of that property interest.'"  Huntleigh USA Corp. v. 
United States ...

Discussion:  | Court: Fed. Cl. | Date: September 29, 2023 | Headnotes:: HN5

34. Reid v. United States, 167 Fed. Cl. 539, 2023 U.S. Claims LEXIS 2074 

 Cited by: 167 Fed. Cl. 539 p.543
... In their reply brief, plaintiffs changed their position, in part, arguing that their takings claim, Count I, survives  
Fairholme  because intervening precedent from the Supreme Court invalidates the takings analysis set forth in the  
Fairholme  decision.  Plaintiffs assert that "in light of the Supreme Court's decision in  Tyler [v. Hennepin County.,  
143 S. Ct. 1369,  215 L. Ed. 2d 564(2023)] , this Court is no longer bound by the  Federal Circuit 's decision  in  
Fairholme  on the merits of  ...

Discussion:  | Court: Fed. Cl. | Date: September 1, 2023

35. Fisher v. United States, 167 Fed. Cl. 535, 2023 U.S. Claims LEXIS 2072, 2023 WL 5663240 

 Cited by: 167 Fed. Cl. 535 p.539
... In their reply brief, plaintiffs changed their position, in part, arguing that their takings claim, Count I, survives  
Fairholme  because intervening  precedent from the Supreme Court invalidates the takings analysis set forth in the  
Fairholme  decision.  Plaintiffs assert that "in light of the Supreme Court's decision in  Tyler [v. Hennepin County,  
143 S. Ct. 1369,  215 L. Ed. 2d 564(2023)] , this Court is no longer bound by the  Federal Circuit 's decision in  
Fairholme  on the merits of  ...

Discussion:  | Court: Fed. Cl. | Date: September 1, 2023

36. Elec. Welfare Trust Fund v. United States, 166 Fed. Cl. 709, 2023 U.S. Claims LEXIS 1589 

 Cited by: 166 Fed. Cl. 709 p.715
... , the court must identify the property interest that was allegedly taken and determine whether such a property 
interest is cognizable under the  Takings Clause of the Fifth Amendment .  Adams ,  391 F.3d at 1218 ;  see  Tyler 
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2023, sl. op at 14);  Northern Ill. Home Bldrs. Ass’n v. County of Du Page,  165 Ill. 2d 25 ,  31–32 ,  649 N.E.2d 
384 ,  388  (1995) , citing  Dolan v. City  ...

Content: Treatises

22. No Title, Moore's Federal Rules Pamphlet Publication Update 

... Allegations that a county illegally appropriated the excess proceeds of a foreclosure sale after satisfaction of 
delinquent property taxes were sufficient to plausibly allege both standing to sue under Article III and to state a 
claim for relief under the  Takings Clause .  Tyler v. Hennepin Cty.,143 S. Ct. 1369,  215 L. Ed. 2d 564,  1375–
1381(2023)  (Part 1, Civil Rule 12). To bring a fraud claim under  15 U.S.C. § 77k , the plaintiff must plead and 
prove that the securities at issue are  ...

Content: Treatises

23. Rule 8(a); Pleading Claim for Relief, 1 Moore's Federal Rules Pamphlet @ 8.4 

... In re Schering-Plough Corp. Intron/Temodar Consumer Class Action ,  678 F.3d 235 ,  243–244  (3d Cir. 2012) ;  
Amidax Trading Group v. S.W.I.F.T. SCRL ,  671 F.3d 140 ,  145  (2d Cir. 2011) ;  see   Tyler v. Hennepin Cty.,  
598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 2d 564,  570(2023)  (applying rule without stating it; allegation that 
county illegally appropriated excess proceeds of foreclosure sale after satisfaction of delinquent property taxes 
stated “classic pocketbook injury” sufficient  ...

Content: Treatises

24. Rule 12(b); Raising of Defenses by Pre-Answer Motion, 1 Moore's Federal Rules Pamphlet @ 12.4 

...  (7th Cir. 2015) ;  In re Schering-Plough Corp. Intron/Temodar Consumer Class Action ,  678 F.3d 235 ,  243–244  
(3d Cir. 2012) ;  Amidax Trading Group v. S.W.I.F.T. SCRL ,  671 F.3d 140 ,  145  (2d Cir. 2011) ;  see   Tyler v. 
Hennepin Cty.,  598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 2d 564,  570(2023)  (applying rule without stating it; 
allegation that county illegally appropriated excess proceeds of foreclosure sale after satisfaction of delinquent 
property taxes stated “classic pocketbook  ...

Content: Treatises

25. NEW DEVELOPMENTS, 1 Antieau on Local Government Law, Second Edition Special Alert 

...  right to speak freely.” The Court also noted that determining what qualifies as expressive activity protected by 
the  First Amendment  can sometimes raise difficult questions, but in this case, however, the parties had stipulated 
that Ms. Smith sought to engage in expressive activity. In  Tyler v. Hennepin County, Minnesota,  143 S. Ct. 
1369(2023) , the  U.S. Supreme Court  unanimously reversed the dismissal of a homeowner’s suit, and held that the 
homeowner had plausibly alleged a violation  ...

Content: Treatises

26. No Title, 1 Collier Pamphlet Edition 11 U.S.C. @ 548 

...  calculus do these procedures convey to the debtor value that is substantially comparable to the worth of the 
transferred property. Therefore, the transfer is pursuant to the RPTL is subject to avoidance under section 548.  
Gunsalus v. Cty. of Ontario,  37 F.4th 859  (2d Cir. 2022) .  Accord   Lowry v. Southfield Neighborhood 
Revitalization Initiative ( In re  Lowry),  2021 U.S. App. LEXIS 13042  (6th Cir. Dec. 27, 2021) .  See also   Tyler 
v. Hennepin Cnty., 598 U.S. ___,143 S. Ct. 1369(2023) ...

Content: Treatises
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27. Partial and Total Destruction, 1Apt1 Condominium Law and Practice: Forms @ 69.02 

...  extraordinary insurance expense (or conversely, a windfall) upon later discovery. Additionally, for complete 
insurance protection, the board of managers should be advised to periodically revise their insurance picture, keeping 
abreast of changes in project values and the costs of materials. [4] Constitutional Issues There are many 
constitutional issues in eminent domain law. 62 See generally   Tyler v. Hennepin County, 598 U.S. ___,143 S. Ct. 
1369,  1376,  1379,  215 L. Ed. 2d 564,  571(2023) ...

Content: Treatises

28. U.S. Supreme Court Decisions, Both Decided May 25, 2023, Protect Private Property Owners from 
Overreach by Local (Tax Sale) and Federal (Wetlands) Regulators: Tyler v. Hennepin County and Sackett v. 
EPA1Cite as Michael Allan Wolf, Powell on Real Property®, U.S. Supreme Court Decisions, Both Decided 
May 25, 2023, Protect Private Property Owners from Overreach by Local (Tax Sale) and Federal (Wetlands) 
Regulators: Tyler v. Hennepin County and Sackett v. EPA (LexisNexis Matthew Bender 2023). The author 
thanks Nancy Greening for her invaluable insights and advice. This Special Alert is excerpted from Michael 
Allan Wolf, Powell on Real Property® (LexisNexis Matthew Bender) with permission., 1 Land Use Law 
Special Alert 

...  while neither case featured a dissenting opinion denying that landowner rights had been violated, an intriguing 
combination of concurring justices offered owner-friendly alternatives to the majorities’ rationales, which is perhaps 
a sign that in the current iteration of the Roberts Court partisan divides are not set in stone, at least not in the 
important area of property rights protection. I. Tyler v. Hennepin County In  Tyler v. Hennepin County , 2 Tyler v. 
Hennepin Cnty.,143 S. Ct. 1369(2023) ...

Content: Treatises

29. Elements of Claim for Inverse Condemnation*Authored by Kevin Shirey, Esq. except for §?4.01 which was 
contributed by Michael Allan Wolf, Author of Powell on Real Property®. Updates (except in §?4.01) 
contributed by Coulter Boeschen, Esq., 1 LNPG: Minnesota Real Estate Litigation @ 4.15 

... Tyler v. Hennepin Cnty.,  215 L. Ed. 2d 564(2023)] . There, the court observed: The  Takings Clause  does not 
itself define property. For that, the Court draws on “existing rules or understandings” about property rights. But state 
law cannot be the only source. Otherwise, a State could “sidestep the  Takings Clause  by disavowing traditional 
property interests” in assets it wishes to appropriate. So we also look to “traditional property law principles,” plus 
historical practice and this Court’s ...

Content: Treatises

30. Overview of Real Estate Security Interests*Authored by Edward E. Robinson, Esq., 1 LNPG: Minnesota Real 
Estate Litigation @ 5.03 

...  is among a minority of jurisdictions that deem delinquent property forfeited in its entirety for the owner’s failure 
to pay property taxes. Most states, in contrast, impose restrictions on tax foreclosure sales, either by requiring that 
no more than the minimum amount of land be sold to satisfy the outstanding tax debt, or by requiring that surplus 
proceeds from the tax sale be returned to the taxpayer. In  Tyler v. Hennepin Cnty., ___ U.S. ___,143 S. Ct. 1369,  
215 L. Ed. 2d 564(2023) ,  ...

Content: Treatises

31. Pleading Jurisdiction, 1 Manual of Federal Practice @ 3.08 

...  (7th Cir. 2015) ;  In re Schering-Plough Corp. Intron/Temodar Consumer Class Action ,  678 F.3d 235 ,  243–244  
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(3d Cir. 2012) ;  Amidax Trading Group v. S.W.I.F.T. SCRL ,  671 F.3d 140 ,  145  (2d Cir. 2011) .  Tyler v. 
Hennepin Cty., 598 U.S. ___,143 S. Ct. 1369,  215 L. Ed. 2d 564,  570(2023)  (allegation that county illegally 
appropriated excess proceeds of foreclosure sale after satisfaction of delinquent property taxes stated “classic 
pocketbook injury” sufficient to plausibly allege  ...

Content: Treatises

32. Failure to State Claim, 1 Manual of Federal Practice @ 4.24 

...  (when complaint alleged antitrust conspiracy, mere conclusory allegations that parallel action resulted from 
illegal agreement were insufficient). The plausibility requirement of the  Twombly/Iqbal  line of authority does not 
require detailed fact pleading or offering evidence to support the claims.  Tyler v. Hennepin Cty.,598 U.S. ___,143 
S. Ct. 1369,  215 L. Ed. 2d 564,  1375–1381(2023)  (allegations that county illegally appropriated excess proceeds 
of foreclosure sale after satisfaction  ...

Content: Treatises

33. Failure to State Claim?Rule 12(b)(6) Motion, 2 Moore's Federal Practice - Civil Sec. 12.34 

... Accordingly, a motion to dismiss for failure to state a claim must now be judged according to the “plausibility” 
standard set out in the  Twombly  decision. 6.3 Courts must apply plausibility standard of  Twombly  decision.   
Tyler v. Hennepin Cty., 598 U.S. —,143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. LEXIS 2201, at *8–*10 
(2023)  (allegations that county illegally appropriated excess proceeds of foreclosure sale after satisfaction of 
delinquent property taxes were sufficient to plausibly  ...

Content: Treatises

34. Lack of Subject-Matter Jurisdiction, 2 Moore's Federal Practice - Civil Sec. 12.30 

...  fact is insufficient regardless of whether it relates to a claim for relief or a basis for jurisdiction. Jurisdictional 
allegations are therefore subject to the same plausibility requirement that applies to allegations of a claim for relief 
under the  Twombly/Iqbal  line of authority (see  § 12.34[1] ). 13.1 Plausibility requirement applies to jurisdictional 
allegations.   See   Tyler v. Hennepin Cty., 598 U.S. —,143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. LEXIS 
2201, at *6–*8 (2023) ...

Content: Treatises

35. Constitutional Basis of Right of Eminent Domain, 13 Moore's Federal Practice - Civil Sec. 71.1.02 

...   Chicago, Burlington & Quincy R.R. v. Chicago,  166 U.S. 226 ,  239 ,  17 S. Ct. 581 ,  41 L. Ed. 979  (1897)  
(condemnation by state of private lands require just compensation under  Fourteenth Amendment );  see   Tyler v. 
Hennepin County,598 U.S. 631,  143 S. Ct. 1369,  215 L. Ed. 2d 564,  570–575,  577(2023)  (local government’s 
retention, after tax sale, of excess value of taxpayer’s home over amount of tax debt violated  Fifth Amendment’s 
Takings Clause , which is applicable to states  ...

Content: Treatises

36. The Right of Former Owners in Tax Deeded Property, 16 NH Prac. Series: Municipal Taxation & Road Law @ 
43.13 

...  regardless of whether the former owner took steps to correct the consequences of the tax delinquency, whenever 
a municipality acquires property by tax deed and the equity in the property exceeds the amount owed. 77 Polonsky 
v. Town of Bedford,  173 N.H. 226 ,  238 A.3d 1102 ,  2020 N.H. LEXIS 48  (2020) .  This result is consistent with 
the holding of the  United States Supreme Court  in its 2023 opinion in Tyler v. Hennepin County. 77.1 Tyler v. 
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Hennepin County,143 S. Ct. 1369,  2023 U.S. LEXIS 2201 ...

Content: Treatises

37. Statewide Procedures, 3 NY Practice Guide Real Estate @ 19.01 

...  ordinance did not ‘absolutely preclud[e] an owner from obtaining the surplus proceeds of a judicial sale,’ but 
instead simply defined the process through which the owner could claim the surplus, we found no  Takings Clause  
violation.”  Tyler v. HennepinCnty.,143 S. Ct. 1369,  215 L. Ed. 2d 564,  575,  2023 U.S. LEXIS 2201, * 
17(2023) . Ironically, only days before  Tyler  was decided, the Appellate Division, Second Department held that, 
based on earlier precedent, that “where, as here,  ...

Content: Treatises

38. U.S. Supreme Court Decisions, Both Decided May 25, 2023, Protect Private Property Owners from 
Overreach by Local (Tax Sale) and Federal (Wetlands) Regulators: Tyler v. Hennepin County and Sackett v. 
EPA, 1 Powell on Real Property Special Alert 

...  neither case featured a dissenting opinion denying that landowner rights had been violated, an intriguing 
combination of concurring justices offered owner-friendly alternatives to the majorities’ rationales, which is perhaps 
a sign that in the current iteration of the Roberts Court partisan divides are not set in stone, at least not in the 
important area of property rights protection. I.  Tyler v. Hennepin County In   Tyler v. Hennepin County , 2 Tyler v. 
Hennepin Cnty.,143 S. Ct. 1369(2023). ...

Content: Treatises

39. U.S. Supreme Court Update 2023, 1 Powell on Real Property Special Alert 

...  of the company holding the funds under our common-law rules due to recordkeeping gaps, then it is sufficiently 
“similar” to a money order to fall presumptively within the FDA. Such is the case with the Disputed Instruments. 12 
Delaware ,  143 S. Ct. at 712 . Those Disputed Instruments did not fit within the statutory exception of “third party 
bank checks,” despite  Delaware ’s argument. TYLER V. HENNIPIN COUNTY In   Tyler v. Hennepin County , 13 
Tyler v. Hennepin Cnty.,  143 S. Ct. 1369(2023) ...

Content: Treatises

40. Who Gets the Forfeited Loot and What It Can Be Used For., 1 Prosecution and Defense of Forfeiture Cases P 
7.02 

... Hall v. Meisner,  51 F.4th 185 ,  188  (6th Cir. 2022) . The Eighth Circuit, in a terrible decision, upheld  
Minnesota ’s almost identical real estate tax-forfeiture scheme, but the Supreme Court reversed in a powerful 
unanimous decision.  Tyler v. Hennepin Cnty.,143 S. Ct. 1369,  215 L. Ed. 2d 564(2023) . At oral argument,  all  
the justices pummeled  Hennepin County ’s outstanding Supreme Court lawyer, seeing no merit in any of the 
county’s many arguments. The Court held that Hennepin County’s  ...

Content: Treatises

41. Excessive Fines Clause., 1 Prosecution and Defense of Forfeiture Cases P 12.11 

... ’s real property tax-forfeiture scheme did not violate the Excessive Fines Clause because its “primary purpose” is 
“remedial”—aimed at “compensating the government for lost revenues due to the non-payment of taxes.” But, in an 
excellent concurring opinion in  Tyler v. Hennepin Cnty. , 10.2 143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. 
LEXIS 2201(May 25, 2023) . The Court unanimously held that  Minnesota ’s scheme violated the  Takings Clause ; 
accordingly, it did not have to decide Ms. Tyler’s  ...
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Content: Treatises

42. No Title, 7 New York Real Property Forms Annotated FORM 699 

...  ordinance did not ‘absolutely preclud[e] an owner from obtaining the surplus proceeds of a judicial sale,’ but 
instead simply defined the process through which the owner could claim the surplus, we found no  Takings Clause  
violation.”  Tyler v. Hennepin Cnty.,143 S. Ct. 1369,  215 L. Ed. 2d 564,  575,  2023 U.S. LEXIS 2201, at 
*17(2023) . The owner’s tax liability is not extinguished by a tax sale which is subsequently vacated by the court as 
invalid.  Matter of County of Seneca v. Maxim  ...

Content: Treatises

43. No Title, 7 New York Real Property Forms Annotated FORM 703 

...  ordinance did not ‘absolutely preclud[e] an owner from obtaining the surplus proceeds of a judicial sale,’ but 
instead simply defined the process through which the owner could claim the surplus, we found no  Takings Clause  
violation.”  Tyler v. Hennepin Cnty.,143 S. Ct. 1369,  215 L. Ed. 2d 564,  575,  2023 U.S. LEXIS 2201, at 
*17(2023) . Ironically, only days before Tyler was decided, the Appellate Division, Second Department held that, 
based on earlier precedent, “where, as here, the  ...

Content: Treatises

44. CONDEMNATION, 1 Virginia Civil Benchbook @ 11.01 

... Such other facilities necessary to the construction, maintenance, or operation of a public facility. [2] 
Constitutional and statutory considerations U.S. Const. amend. V Va. Const. art. I, § 11 [a] Private property shall not 
be taken for public use without just compensation. [i] Tyler v. Hennepin Cnty.,143 S. Ct. 1369(2023) Murr v. 
Wisconsin,  137 S. Ct. 1933  (2017) Pennsylvania Coal Co. v. Mahon,  260 U.S. 393  (1922) Board of Supervisors 
v. Route 29, LLC,  301 Va. 134  (2022) The unconstitutional  ...

Content: Treatises

45. Enforcing Tax Liens, 13 Warren's Weed New York Real Property @ 133.23 

... ,  199 ,  1 L. Ed. 2d 171 ,  176 ,  1956 U.S. LEXIS 34 , * 14  (1956) . On the other hand, in  Tyler v. Hennepin 
Cnty ., 61.3 143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. LEXIS 2201(2023) .  the  Supreme Court  found that 
where a municipality retained the surplus after a tax sale, the taxpayer plausibly asserted a  Takings Clause  
violation. The Court observed that most states refund the surplus to the taxpayer. Addressing its earlier 
determination in  ...

Content: Treatises

46. Determining Nature and Effect of Tax Titles, 13 Warren's Weed New York Real Property @ 134.05 

... Matter of Ellis v City of Rochester,  227 AD2d 904 ,  643 N.Y.S.2d 279  (4th Dept. 1996) . The constitutionality 
of  New York ’s tax foreclosure or tax lien sales systems is called into question by  Tyler v. Hennepin  Cnty., 164.3 
143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. LEXIS 2201(2023) .  in which the  Supreme Court  found that 
where a municipality retained the surplus after a tax sale, the taxpayer plausibly asserted a  Takings Clause  
violation. The Court observed that most states  ...

Content: Treatises

47. Anticipating Effect of Irregularities and Jurisdictional Defects in Tax Titles, 13 Warren's Weed New York Real 
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Property @ 134.06 

...  with an assessed value of $52,000 were lost for failure to pay water taxes in the amount of $879.50—a trusted 
bookkeeper failed to make the payment and the owner did not receive actual notice of that failure until after the 
period to redeem had passed.  Nelson v. City of New York,  352 U.S. 103 ,  77 S. Ct. 195 ,  1 L. Ed. 2d 171  (1956) . 
On the other hand, in  Tyler v. Hennepin Cnty.,143 S. Ct. 1369,  215 L. Ed. 2d 564,  2023 U.S. LEXIS 
2201(2023) , the Supreme Court found that where a  ...

Content: Treatises

48. Interests remaining after foreclosure., 17 Michigan Digest, Taxes @ 499 

...  for just compensation where the county (pursuant to the tax foreclosure scheme under  Minnesota  law) retained 
the $25,000 excess over the owner’s delinquent property tax debt of $15,000 after selling the property for $40,000 at 
a tax foreclosure sale.  Tyler v. Hennepin County,2023 U.S. LEXIS 2201(2023) . Op Atty Gen. Liens for future 
installments of special assessments levied by townships are not extinguished by tax foreclosure proceedings under 
the General Property Tax Act ( MCLS §§ 211.78–78p  ...

Content: Treatises

49. Disposition of Proceeds from Sales, 30 M.L.P. 2d Taxation @ 347 

... for just compensation where the county (pursuant to the tax foreclosure scheme under Minnesota law) retained the 
$25,000 excess over the owner’s delinquent property tax debt of $15,000 after selling the property for $40,000 at a 
tax foreclosure sale.—Tyler v. Hennepin County,2023 U.S. LEXIS 2201(2023). The former property owners have 
a “deep rooted” common law property interest in the surplus funds that continue to exist even after the fee simple 
title to the property vests with the government ...

Content: Treatises

Briefs

50. SHEETZ v. COUNTY OF EL DORADO, 2023 U.S. S. Ct. Briefs LEXIS 4217 

... 515 U.S. 1116 (1995) Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978) Pennsylvania Coal Co. 
v. Mahon, 260 U.S. 393 (1922) Town of Flower Mound v. Stafford Estates L.P., 135 S.W.3d 620 (Tx. 2004)Tyler 
v. Hennepin Cnty.,143 S. Ct. 1369(2023)Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) Village of 
Norwood v. Baker, 172 U.S. 269 (1898) Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980) 
Constitution ...

Content: Court Filings | Date: December 29, 2023

51. CHONG v. CITY OF SEATTLE, 2023 U.S. S. Ct. Briefs LEXIS 4198 

... 2014 WL 4854542 (Ohio App. Sept. 30, 2014) Sharif v. Leahy, 133 Wash.App. 1007 (2006) Sinclair v. City of 
Seattle, 61 F.4th 674 (9th Cir. 2023) Thompson v. Ashe, 250 F.3d 399 (6th Cir. 2001)Tyler v. Hennepin Cnty.,598 
U.S. 631(2023)United States v. Rosales-Garay, 283 F.3d 1200 (10th Cir. 2002) United States v. Traficant, 368 F.3d 
646 (6th Cir. 2004) United States v. 16 Clinton Street, 730 F.Supp. 1265 (S.D.N.Y. 1990) Watkins v. U.S. ...
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Mackey, J.

Appeal from an order of the Family Court of Columbia
County (Jonathan D. Nichols, J.), entered April 12, 2022,
which granted petitioner's application, in a proceeding
pursuant to Family Ct Act article 3, to adjudicate respondent
a juvenile delinquent.

Following a fact-finding hearing, at which the victim
provided sworn testimony, Family Court determined that
respondent had committed acts that, if committed by an adult,
would have constituted the crimes of criminal sexual act in the

third degree and sexual misconduct ( Penal Law §§ 130.20
[2]; 130.40 [3]). The court adjudicated respondent a juvenile
delinquent and placed him on probation for a period of 18
months, subject to various terms and conditions, and entered
an order of protection in favor of the victim. This appeal by
respondent ensued.

Initially, we reject respondent's claim that Family Court
lacked jurisdiction to adjudicate him a juvenile delinquent.

The charges set forth in the petition were offenses over

which Family Court had original jurisdiction (see Family
Ct Act §§ 301.2 [1] [a]; 302.1; Matter of Trevon Y., 81
AD3d 841, 841 [2d Dept 2011]). Although a felony complaint
accusing respondent of criminal sexual act in the third degree
concerning the same incident had previously been filed in
County Court, both the People and respondent had consented
on the record to remove the case to Family Court, prior to the
Family Court petition being filed, and County Court (Nichols,
J.) directed such removal on the record. Although an order
of removal was not signed until sometime thereafter, the
prosecution in County Court was effectively terminated prior
to the Family Court petition being filed (see Family Ct Act §

311.1 [7]; CPL 722.21 [1]; 725.00 et seq.). 1

Contrary to respondent's further contention, the juvenile
delinquency petition filed by petitioner was not
jurisdictionally defective. Pursuant to Family Ct Act § 311.2,
“to be facially sufficient, a juvenile delinquency petition must
contain nonhearsay allegations establishing every element
of each crime charged and the respondent's commission
thereof” (Matter of Tashawn MM., 218 AD3d 906, 907 [3d
Dept 2023] [internal quotation marks, brackets and citations
omitted]; see Matter of Michael DD., 33 AD3d 1185, 1186 [3d
Dept 2006]) and comply with the requirements of Family Ct
Act § 311.1. The Court of Appeals has held that a prosecuting
agency may supplement the removal order and accompanying
papers with a supporting deposition in order to satisfy the
requirement of Family Ct Act § 311.2 (3) that a petition
be supported by nonhearsay allegations establishing, if true,
every element of each charged crime (see Matter of Michael
M., 3 NY3d 441, 448 [2004]). Here, the victim's supporting
deposition satisfied the requirements of Family Ct Act § 311.2
(see id.).

We also find no merit in respondent's contention that his
statutory right to a speedy fact-finding hearing was violated
(see Family Ct Act § 340.1 [2]; *2  Matter of Zachary L., 218

AD3d 867, 869-870 [3d Dept 2023]). 2  The record shows that
respondent expressly and unconditionally waived his right to
challenge the adjournments of the fact-finding hearing past
the statutory 60-day period. In light of that waiver, respondent
“cannot now be heard to complain” (Matter of Ryan LL., 119
AD3d 994, 995 [3d Dept 2014] [internal quotation marks
and citation omitted], lv denied 25 NY3d 904 [2015]; see

Matter of Willie E., 88 NY2d 205, 209-210 [1996]; Matter
of Daniel B., 129 AD3d 1152, 1153 [3d Dept 2015], lv denied
25 NY3d 914 [2015]; Matter of Joseph CC., 234 AD2d 852,
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853-854 [3d Dept 1996]; see also Matter of Michael DD., 33
AD3d at 1186).

Respondent also contends that Family Court's determination
is against the weight of the evidence. “When presented
with a weight of the evidence argument in a case, such as
this one, where a different determination would not have
been unreasonable, we view the evidence in a neutral light
while according deference to the credibility determinations of
Family Court” (Matter of Alexander CC., 191 AD3d 1113,
1115 [3d Dept 2021] [internal quotation marks and citations
omitted]). As relevant here, “[a] person is guilty of criminal
sexual act in the third degree when . . . [h]e or she engages
in . . . anal sexual conduct with another person without such
person's consent where such lack of consent is by reason

of some factor other than incapacity to consent” ( Penal
Law § 130.40 [3]). “A person is guilty of sexual misconduct
when . . . [h]e or she engages in . . . anal sexual conduct with

another person without such person's consent” ( Penal Law
§ 130.20 [2]).

The victim testified that on the evening in question, she
visited respondent at his home and agreed to engage in vaginal
intercourse. While the victim and respondent were engaging
in vaginal intercourse, respondent inserted his penis into the
victim's anus. The victim testified that she told respondent
to “please stop” because it hurt and that if it happened
again, they were done having sex. According to the victim,
respondent proceeded to insert his penis into her anus on
two more occasions after she told him she did not want
to participate in anal intercourse. She further testified that
she was unable to stop him because he overpowered her,
and he only stopped when he saw that there was feces and
blood on his body and bedding. The victim testified that after
she left respondent's home, she called her cousin and told

her what had happened. 3  The victim also testified that she
thereafter blocked respondent on all social media accounts
except “iMessage” in order to retrieve a necklace she left at his
house. During this communication to retrieve her necklace,
respondent asked the victim to delete all messages from the
evening of the incident, which she did. She testified that she
eventually reported the incident to her school counselor and
that she did not speak up sooner because she feared what
people might think.

Although a different determination would not have *3  been
unreasonable in light of the fact that the allegations rested
entirely on an assessment of the victim's credibility, having

considered the evidence and giving deference to Family
Court's credibility determinations, we are satisfied that the
determination is supported by the weight of the evidence
(see Matter of Alexander CC., 191 AD3d at 1115-1116;
Matter of Devin Z., 91 AD3d 1035, 1036 [3d Dept 2012];
Matter of Gordon B., 83 AD3d 1164, 1167 [3d Dept 2011],
lv denied 17 NY3d 710 [2011]; Matter of Jared WW., 56
AD3d 1009, 1010-1011 [3d Dept 2008]). The victim testified
that respondent forcefully subjected her to anal intercourse
without her consent, which supports both criminal sexual act

in the third degree and sexual misconduct (see Penal Law
§§ 130.20 [2]; 130.40 [3]). Although respondent is correct that
there was no physical evidence supporting his commissions

of the act, neither statute requires such evidence (see Penal
Law §§ 130.20 [2]; 130.40 [3]). Simply stated, Family Court
was in the best position to assess the victim's credibility, as
it saw and heard her testimony firsthand (see Matter of Paul
QQ., 256 AD2d 751, 751 [3d Dept 1998]).

As a final matter, we reject respondent's contention
that he received ineffective assistance of counsel. The
record reflects that he certainly received meaningful
representation throughout the proceeding. In that regard,
any objection predicated upon improper procedure, violation
of respondent's speedy-trial right or lack of adjustment
services would have had little to no chance of success (see
Matter of Bernard K., 280 AD2d 728, 729 [3d Dept 2001]).
Respondent's counsel was prepared at every conference, was
aware of the speedy-trial time limitations and appropriately
waived such rights and zealously defended respondent at
the fact-finding hearing by cross-examining the victim,
eliciting inconsistencies and objecting when necessary (see
Matter of Alexander CC., 191 AD3d at 1117). Viewed
in the totality, respondent was provided with meaningful
representation (see id. at 1116-1117; Matter of Michael DD.,
33 AD3d at 1186; Matter of Gregory AA., 20 AD3d 726,
726-727 [3d Dept 2005]; Matter of Bernard K., 280 AD2d at
729). Respondent's remaining contentions, to the extent not
specifically addressed, have been examined and found to be
lacking in merit.

Garry, P.J., Lynch, Reynolds Fitzgerald and McShan, JJ.,
concur.

ORDERED that the order is affirmed, without costs.
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Footnotes

1 Indeed, County Court stated on the record that “[t]his matter will be discontinued as a criminal matter, and it
will now be handled as a juvenile delinquency matter in [F]amily [C]ourt.”

2 At no time during the proceedings was respondent held in detention.

3 The cousin testified that the victim called her on the evening of the incident and relayed that she was
penetrated anally against her consent.
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OPINION OF THE COURT

Anthony R. Molé, J.

The following papers were read and considered on the motion
made by the People of the State of New York, pursuant to

CPL 722.23 (1), for an order preventing removal of this
action to the Family Court, Putnam County:

Motion Papers:

Affirmation in Support of ADA Breanne M.
Smith (dated March 26, 2024); Unmarked Exhibit
Attachments

Reply to Motion by Defense Counsel Christopher York,
Esq. (dated March 29, 2024)

Upon review of the foregoing papers and the court file, the
Court finds and determines the following:

In 2017, the New York State Legislature enacted the “Raise
the Age Law,” which defines a 16-or 17-year-old who was
charged with a felony committed on or after October 1,
2018, or October 1, 2019, respectively, as an “adolescent

offender” ( CPL 1.20 [44]; see Penal Law § 30.00 [1],
[3] [a]). The Raise the Age Law created a youth part of
Superior or Supreme Court to decide on the proper forum for

such prosecutions (see CPL 722.10 [1]) -- thus bringing
this case before the undersigned as the presiding judge of the
Youth Part.

I. Procedural History and Background

Defendant, an adolescent offender (“AO”), is currently 17
years old (born 2006). He is charged by felony complaint

with assault in the second degree in violation of Penal
Law § 120.05 (2), a class D felony (a violent felony). The

AO was arraigned in the Youth Part on February 27, 2024, 1

when he entered a plea of not guilty and was released on his
own recognizance. Subsequently, the AO waived the six-day
felony hearing.

Although the AO is charged with a violent felony, the
facts as delineated do not meet any of the three prongs

as enumerated in CPL 722.23 (2). Because none of

the aggravating factors enumerated in CPL 722.23 (2)
exist here, the People indicated that they would make a
written motion to prevent removal based on the existence
of “extraordinary circumstances” sufficient to override the

preference for removal to family court ( CPL 722.23 [1]). 2

The People timely filed such motion on March 26, 2024, 3

being within 30 days after the AO's arraignment on the felony
complaint (see id. [1] [a]). The AO filed opposition papers on
April 2, 2024. No reply papers were filed by the People.
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In their moving papers, the People requested a hearing under

CPL 722.23 (1) (c), which the Court conducted on May 6,
2024. Based on the evidence adduced at the hearing and the
parties' written submissions, the Court makes the following
findings of fact and conclusions of law.

*2  II. Legal Standard

CPL 722.23 (1) (a) states that the court “shall order
the removal of the action to the family court,” unless the
District Attorney's Office files a written motion to block
the removal predicated on extraordinary circumstances. But

pursuant to CPL 722.23 (1) (d), the Court “shall deny”
the People's motion to prevent removal “unless the Court
makes a determination . . . that extraordinary circumstances
exist that should prevent the transfer of the action to family
court” (emphasis added).

The Legislature did not define the term “extraordinary
circumstances” as it is used in the Raise the Age Law. So, this
Court must follow the state's rules of statutory interpretation.

“We begin with our governing rule of statutory construction,
namely that courts are obliged to interpret a statute to
effectuate the intent of the Legislature, and when the statutory
language is clear and unambiguous, it should be construed
so as to give effect to the plain meaning of the words used.
When statutory terms are not defined, dictionary definitions
serve as useful guideposts in determining the word's ordinary
and commonly understood meaning” (People v Williams,
37 NY3d 314, 317-318 [2021] [internal quotation marks
and citations omitted]). While usually “the text itself is
generally the best evidence of legislative intent” (People
v Ballman, 15 NY3d 68, 72 [2010]), the absence of the
term's definition compels the Court to “resort to other means
of interpretation” (McKinney's Cons Laws of NY, Book 1,
Statutes § 92, Comment).

Determining the meaning of statutory language sometimes
calls for reference to dictionary definitions (see
People v Andujar, 30 NY3d 160, 163 [2017]). The
term “extraordinary” is defined as “[b]eyond what
is usual, customary, regular, or common” (Black's
Law Dictionary [11th ed 2019], extraordinary). It is
similarly defined elsewhere as “going beyond what
is usual, regular, or customary” (Merriam-Webster
Online Dictionary, extraordinary [https://www.merriam-
webster.com/dictionary/extraordinary [last accessed May 14,

2024]). Trial courts have referred to the common dictionary
definition of the term “extraordinary,” and interpreted the
“plain meaning” of the phrase “extraordinary circumstances”
as a set of facts that are “exceptional” and “highly
unusual” (see e.g. People v R.U., 70 Misc 3d 540, 547 [Co

Ct, Nassau County 2020]; People v J.P., 63 Misc 3d
635, 649-650 [Sup Ct, Bronx County 2019] [where the term
was interpreted to be inclusive of “far from common, very
outstanding, very remarkable”]).

Trial courts have also reviewed the legislative history
of the Raise the Age Law to ascertain legislative intent
in aspiring to construe the term's meaning. Legislators
expressed that in assessing extraordinary circumstances,
the presiding judge should consider the youth's situation
holistically, including both aggravating factors and mitigating
circumstances (People v T.P., 73 Misc 3d 1215[A], *3 [Co
Ct, Nassau County 2021] [quotation marks omitted]). Citing
to the legislative record, trial courts have recognized that
State Assembly members debating the Raise the Age Law
expressed that the threshold of extraordinary circumstances is
intended to be a very high standard for the District Attorney to
satisfy; hence, preventing removals of adolescent offenders to
the family court should be extremely rare (see People v O.C.,
80 Misc 3d 1204[A], *2 [Fam Ct, Erie County 2023]). “The
Legislature . . . specifically contemplated that *3  the courts
would shape and determine the meaning of extraordinary
circumstances in evaluating the factors of each individual
case” (see People v B.H., 63 Misc 3d 244, 248-250 [Sup
Ct, Nassau County 2019] [internal quotation marks omitted]).
Notwithstanding all of the foregoing, “one could question
what set of facts would need to be presented to constitute
extraordinary circumstances” (Clark v Boyle, 210 AD3d 463,
469 [1st Dept 2022], lv denied 39 NY3d 974 [2023] [internal
quotation marks omitted]).

The legislative intent is indeed reliably manifest. The statute,
as strictly construed, renders the matter presumptively subject
to family court removal. With the foregoing legal standard
and principles in mind, the Court now turns to the merits of

the People's motion. 4

III. Factual Findings

Here, the AO is charged by way of a felony complaint with
one count of assault in the second degree in violation of

Penal Law § 120.05 (2). That offense is a violent felony

as defined in Penal Law 70.02 (1) (c). The charge stems
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from February 15, 2024, when the AO allegedly struck the
victim, G.B., multiple times with a metal baseball bat, causing
swelling and bruising to the victim's hands, arms, and legs.

G.B. is a minor (born 2008). 5

Relevant here, a person commits intentional assault in the
second degree when, “[w]ith intent to cause physical injury
to another person, he [or she] causes such injury to such
person or to a third person by means of a deadly weapon or a

dangerous instrument” ( Penal Law § 120.05 [2]). Physical
injury “means impairment of physical condition or substantial

pain” ( Penal Law § 10.00 [9]).

Case law confirms that a baseball bat can be deemed
a dangerous instrument. Depending on how it is used,
a baseball bat can be readily capable of causing serious
physical injury and thus satisfy the definition of a “dangerous

instrument” (see Penal Law § 10.00[10], [13]; People
v Torres, 211 AD2d 509, 509 [1st Dept 1995] [conviction
affirmed where a child's toy baseball bat was found to
constitute a dangerous instrument]). Hence, attacking another
person with a baseball bat can support a conviction of assault
in the second degree (see e.g. People v Gurgov, 129 AD3d
989, 990 [2d Dept 2015]; People v Smoke, 43 AD3d 1332,

1333 [4th Dept 2007], lv denied 9 NY3d 1039 [2008];
People v Coffin, 263 AD2d 780, 781 [3d Dept 1999]).

According to the victim and three witnesses, the victim
encountered the AO at an Acme supermarket in the Town
of Southeast and attempted to avoid him, so that a verbal
or physical confrontation would not arise. When leaving the
supermarket with his girlfriend, and as he was walking to
enter a vehicle, the victim avers that the AO rushed at him
with a dark-colored *4  baseball bat, chased him around the
vehicle, and struck him on his hands, arms, and legs with the
bat until the AO fled the scene in his girlfriend's vehicle. The
victim's girlfriend called the police to report the incident. The
victim claims that as a result of the attack, he suffered pain
and bruising to his arms and left thigh.

Pursuant to a search warrant, police later seized the metal
baseball bat from the vehicle of the AO's girlfriend. On
February 20, 2024, an investigator from the Putnam County
Sherriff's Office contacted the AO's father in order to speak
to the AO, advising him that the AO was facing an assault
charge and he should promptly turn himself in to police. A
few days later, the AO's father contacted the investigator and

told him that the AO assaulted the complainant because he

had threatened to rape the AO's younger sister. 6  The AO,
accompanied by his father and his attorney, appeared at the
Sherriff's Office on February 27, 2024 to surrender based on
the criminal charge. He was arraigned that same day.

A. The People's Arguments

The People argue that compelling facts are present here to
warrant retention of this case in the Youth Part. In so doing,
they are of the view that the Legislature envisioned this
exact sort of scenario for a court to find the existence of
extraordinary circumstances in order to block removal to
family court and keep the case for adjudication in the Youth
Part.

The People's position in making this motion appears to be
premised on the ground that removal to family court would
merely amount to allowing the AO's criminal behavior to
go without consequences. The People claim that the AO
had malicious intent by carrying out a carefully planned
violent attack on the victim, which was premeditated, and is
corroborated by video camera footage capturing the incident.
The People argue that the AO's calculated and brutal attack
lacked impulsivity since he stalked, taunted, and intimidated
the victim, was armed with a weapon, and caused him bodily
harm by striking him with a metal baseball bat. The People
insist that the AO's conduct is cruel and heinous -- thereby,
rising to the level of extraordinary circumstances.

The People also rely on the certified disciplinary records
from the AO's high school as an aggravating factor, which
they believe demonstrate he has violent tendencies, despite
school intervention, assistance, and suspensions. The People
urge that the AO has several instances dating back to 2019
where he previously instigated confrontations with other
students, and his prior school history reflects that he harassed,
threatened, and assaulted other students. The People maintain
that the AO's documented behavior has been troublesome for
several years given his issues throughout high school and the
disciplinary measures imposed upon him. Since prior services
offered to him through school have been to no avail, the
People believe that the AO would not be amenable to the
services offered in family court, nor would the heightened
services there steer him in the right direction since he is
“heading down a path of violence and destruction.”

In addition, the People posit that the AO comes from a unified
family, lives in a stable *5  household, and has the benefit

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N550D0E801FC911EDA215EE927E227AB0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b997bc81d1224e0ab25fd234056e9a01&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES120.05&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N37F6ACE0C4AE11ED8FB7B642B02D418C&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b997bc81d1224e0ab25fd234056e9a01&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES10.00&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N37F6ACE0C4AE11ED8FB7B642B02D418C&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=b997bc81d1224e0ab25fd234056e9a01&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES10.00&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=211APPDIV2D509&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=211APPDIV2D509&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=129AD3D989&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&fi=co_pp_sp_7049_990&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_990 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=129AD3D989&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&fi=co_pp_sp_7049_990&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_990 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=43AD3D1332&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&fi=co_pp_sp_7049_1333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_1333 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007049&cite=43AD3D1332&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&fi=co_pp_sp_7049_1333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7049_1333 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=9NY3D1039&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0007048&cite=9NY3D1039&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000155&cite=263APPDIV2D780&originatingDoc=I55e1117016e511ef9b23a44380369e24&refType=RP&fi=co_pp_sp_155_781&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_155_781 


People v A.M., Slip Copy (2024)
2024 N.Y. Slip Op. 50582(U)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4

of parental guidance. They represent that based on the AO's
appearance and demeanor in court, he is not facing economic
or educational difficulties. The Court, however, finds this
contention to be merely an assumption made by the People as
will be delineated below.

B. The AO's Contentions

The AO does not dispute the factual aversions set forth in the
People's moving papers. He counters that removal to family
court is warranted here since extraordinary circumstances are
not present. The AO explains that the reason prompting the
incident is that the complainant threatened he would rape the
AO's younger sister which, in turn, infuriated him and led him
to confront the complainant in the first instance. He concedes
that his conduct was not legally justified, but it should be
“morally understandable” because he was trying to protect
his sister. The AO represents that he carried out the assault
as a warning to the victim to stay away from her. The AO
also points to his upbringing, personal difficulties, and the
cultural differences as an Albanian in how he poorly handled
the situation.

The AO claims that he did not intend to cause the victim grave
injury inasmuch as he had no intention to strike him in the
head with a metal baseball bat, that he deliberately avoided
contact with the victim's head, and the victim suffered minor,
not serious, injuries as a result of the attack. According to the
AO, he exercised restraint in how and where he struck the
victim with the bat.

C. Testimony of the AO's Sister

The AO's sister, 16 years old, testified at the hearing on behalf
of the AO in order to corroborate his reason for attacking the
victim. Overall, the Court finds the AO's sister to be credible.

The AO's sister testified that well before the underlying
incident, the complainant asked her several times to be his
girlfriend, but she declined since it is against her Islamic
religion, yet he continued to pressure her about a potential
relationship and attempted to keep it a secret. According
to the AO's sister, the complainant became frustrated and
at some point, the complainant followed her around, gave
her “dirty” looks that scared her, and the complainant also
sent her text messages that he was “going to get” her. The
AO's sister also testified that a few days before the incident
(around the beginning of February 2024), the complainant
sent her text messages saying that he would rape her; thus,

she perceived his conduct as threatening and uncomfortable,
so she asked her friends to accompany her to classes due
to safety concerns. The AO's sister stated that after the
assault, she reported the complainant's behavior to the school
principal, who represented to her that he would speak with the
complainant to address the matter.

The AO's sister conceded that she did not tell the AO about
the text messages, nor did she show them to the police or the
school principal. However, she testified that at some point,
their mother took her cellphone and showed the AO the texts
that were sent by the complainant to her. The AO's sister
explained that she is no longer in possession of those text
messages from the complainant because her mother took her
cellphone, implying that she may have deleted *6  them from
her cellphone. Notably, the AO's sister testified that she told
the AO about the complainant's conduct towards her. The
AO's sister further testified that she learned about the assault
after it occurred, and she knew the AO would protect her as
her older brother.

IV. Conclusions of Law

CPL 722.23 (1) (b) states that every motion to prevent
removal of an action to family court must “contain allegations
of sworn fact based upon personal knowledge of the affiant.”
The undersigned has considered the felony complaint and
the sworn written statements made to police by three
eyewitnesses whose content fall within the mandate of

CPL 722.23 (1) (b). The People rely upon the supporting
depositions, which were subscribed and verified under
penalty of perjury; thus, the content therein also falls within

the requirement of CPL 722.23 (1) (b).

The Court has additionally reviewed the prosecutor's
supporting affirmation and the exhibits annexed thereto,
inclusive of photographs depicting the victim's injuries,
screenshots of social media postings made by the AO
messaging the victim, and the AO's school disciplinary
records. The Court has also considered counsel's arguments
on the motion.

All things considered, this case presents a close call.
Extraordinary circumstances must be determined on a case-
by-case basis. Ordinary cannons of construction warrant a full
and liberal effectiveness to the legislative purpose of the Raise
the Age Law. The Court underscores that the Legislature
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contemplated that most youth part cases should be removed
to family court.

Properly framed, the issue is whether the People have proven
that the circumstances in the AO's case are so exceptional and
beyond what is “usual,” so as to overcome the presumption
that this matter is “one in 1,000 cases” that would be kept
by the criminal court and it should not be removed to family
court (People v T.P., 73 Misc 3d 1215[A] at *3). The Court
finds that the People did not meet that heavy burden here.

The People contend that a determination of extraordinary
circumstances must include consideration of the totality of
circumstances, including the AO's prior transgressions and
his conduct surrounding this offense. The Court disagrees.
This case is not one of the rare or uncommon cases that falls
within such criteria (see People v J.G., 81 Misc 3d 1239[A],
*3 [Fam Ct, Erie County 2024]; People v J.R., 65 Misc 3d
1223[A], *5-6 [Co Ct, Nassau County 2019]). The Court finds
that the cannons of construction, the legislative history, and
the circumstances surrounding passage of the Raise the Age
Law are contrary to the People's position that extraordinary
circumstances are present here to warrant preclusion of
removal to family court. In reaching this conclusion, the Court
notes, again, that there is a strong presumption of removing
an adolescent offender's case to the family court (see People
v W.H., 69 Misc 3d 278, 279 [Sup Ct, Kings County 2020]).

In support of their argument that extraordinary circumstances
exist to prevent removal, the People author a descriptive story
leading up to the timeline of the AO's arrest. The prosecutor's
supporting affirmation, weaving a story of suspense and
violence, attempts at times to fill in gaps and provide some
testimonial evidence. It is rife with alleged statements made
between the AO and an investigator from the Putnam County
Sheriff's Office, as are set forth in the People's CPL 710.30
notice. Some of the factual allegations relied upon by the
People are *7  based upon conversations with a police
officer. The prosecutor's supporting affirmation also contains
other hearsay statements that are unsupported by an affidavit
from the investigator, who has personal knowledge of the

facts (see CPL 722.23 [1] [b]; People v J.B., 63 Misc 3d
424, 428-429 [Co Ct, Westchester County 2019]). Reference
by the People is also made to “video surveillance obtained
by law enforcement” of the Acme parking lot area and the
interior of the supermarket, which were not included as part
of their motion.

The People maintain that the AO offered no proof of the
alleged threat by the complainant to the AO's sister, noting
that his opposition papers lack any such claimed evidence.
The People fault the AO and his counsel for the AO's refusal
to turn over his cellphone so that the prosecution can extract
forensic data therefrom to retrieve deleted text messages in an
effort to corroborate the AO's allegation that the complainant
threatened to rape the AO's teenage sister. Also, the People
aver that the AO initially denied involvement in the attack by
telling police he had been home the entire day on the date of
the incident.

The AO highlights in opposition that the People have a very
high burden to prevent removal. Despite testimony provided
at the hearing by the AO's sister, the People assert that the
AO has failed to adduce proof that the complainant threatened
at any time to rape her. At the same time, the burden here
is on the People. It cannot be shifted to the AO. There is no
indication that the AO's sister fabricated her version of the
story. During her testimony, she appeared to the undersigned
as candid, forthright, and sincere based on her demeanor.
She credibly testified at the hearing by providing responsive
answers based on what she could remember.

In assessing “extraordinary circumstances,” the undersigned
must consider the AO's predicament in its totality, including
both aggravating factors and mitigating circumstances.
Aggravating factors make it more likely that the matter
should remain in the Youth Part. Conversely, mitigating
circumstances make it more likely that the matter should
be removed to family court. With that said, the Court must
carefully look at this case having “its own intricacies and
nuances” in deciding the People's motion to prevent removal
(People v S.J., 72 Misc 3d 196, 201 [Fam Ct, Erie County
2021]).

Aggravating factors include whether the AO: (1) committed
a series of crimes over multiple days; (2) acted in
an especially cruel and heinous manner, and (3) led,
threatened, or coerced other reluctant youth into committing
the crimes. On the other hand, mitigating circumstances
are meant to include a wide range of individual
factors, including economic difficulties, substandard housing,
poverty, difficulties learning, educational challenges, lack of
insight and susceptibility to peer pressure due to immaturity,
absence of positive role models, behavior models, abuse of
alcohol or controlled substances by the AO, or by family or
peers (see People v S.J., 72 Misc 3d at 199).
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In the present scenario, the allegations in this case are very
serious. The AO's actions should in no way be minimized.
The AO's actions show calculation and malice. At the same
time, if the AO's claim that the complainant made threatening
remarks that he would rape his sister is also accepted as true,
his conduct, while highly concerning and unjustified, is not
exceptional to a very marked extent.

True, the AO exhibited aggressive and vicious conduct
in purposefully confronting and *8  attacking the victim.
He engaged in dangerous behavior. The AO, in essence,
implicitly concedes as much by not rebutting the account of
the events as outlined in the People's motion papers. As to
aggravating factors, the AO allegedly committed a crime on
a single day. He did not commit a separate series of crimes
over multiple days. The AO's premeditation and planning
in the commission of the offense is an aggravating factor.
While his conduct in assaulting the complainant with a metal
baseball bat was arguably heinous and cruel, the AO did not
lead, threaten, or coerce other reluctant youth in assaulting
the victim, despite the fact that the AO was with his teenage
girlfriend at the time. The AO's girlfriend was not charged or
deemed an accomplice.

Although the AO's actions in physically attacking the
complainant with a baseball bat are reprehensible, the Court
holds that the surrounding facts of this incident are not overly
exceptional to prevent removal. In drawing this conclusion,
it has been held that a physical attack, in and of itself, does
not compel a finding of extraordinary circumstances (see e.g.
People v A.M., 77 Misc 3d 1227[A], *3 [Sup Ct, Erie County
2023]).

Cases where extraordinary circumstances were found and
kept in the youth part include armed robbery with other
youth (see People v B.T., 73 Misc 3d 1238 [A], *7-8 [Co Ct,
Nassau County 2021]); repeatedly stabbing someone with a
kitchen knife (see People v V.M., 73 Misc 3d 1224[A], *3-4
[Co Ct, Nassau County 2021]); firing a handgun where the
codefendants, acting in concert, were facing firearm-related
offenses and attempted murder in the second degree (see
People v R.U., 70 Misc 3d 540, 541-548 [Co Ct , Nassau
County 2020]; People v D.S., 69 Misc 3d 1214[A], *1 [Co
Ct, Nassau County 2020]); a brutally violent attack where
codefendants repeatedly punched, stomped, and kicked a
person who was unconscious and helpless, without signs to
discontinue the assault until the codefendants were eventually
restrained (see People v C.S., 68 Misc 3d 1208[A], *4
[Fam Ct, Onondaga County 2020]); armed robbery using a

collapsible type of knife with a 3½ inch blade, where the
victim was cut on both hands and suffered deep lacerations,
exposing the victim's bones and arteries in both hands, which
required approximately 30 stitches and caused the victim
severe bleeding and substantial pain (see People v K.F., 67
Misc 3d 1215[A], *2-5 [Co Ct, Nassau County 2020]); and
where codefendants, both charged with attempt to commit
the crime of gang assault in the first degree, first provoked
a homeless man suffering from mental health issues, and
then proceeded to taunt, punch, and kick him repeatedly
in his head, causing the man to suffer a broken nose with
significant swelling to his head requiring hospitalization, all
while an uncharged individual recorded the incident on video

and livestreamed it on “Facebook Live” (see People v Y.L.,
64 Misc 3d 664, 665 [Co Ct, Monroe County 2019]).

As the AO correctly points out, the cases cited by the People
in their moving papers are not on point, given that those courts
did not find the existence of “extraordinary circumstances”;
and therefore, denied the People's respective motions to

prevent removal in those cases (see People v J.P., 63 Misc
3d at 651-652; People v B.H., 63 Misc 3d at 248-250).

At the hearing, the People cited a case from this Court:
People v S.B. (Docket No. FYC-70002-20 [Co Ct, Putnam
County 2020, Rooney, J.]), which they rely on in support
of their application. In People v S.B., Judge Rooney granted
the People's motion to prevent removal to family court based
upon a finding of extraordinary circumstances (see. id. at 5-8).
The facts of that case however can be easily distinguished
with this one. There, the youth defendant *9  confronted
another student regarding a dispute over money at a high
school basketball game, provoked a fight in a school parking
lot, preceded by a threat, before the youth defendant stabbed
the student in the back with a fixed 3½ inch blade knife,
causing puncture wounds that required sutures and medical
treatment at a hospital (see id. at 2, 7; see also People v C. S.,
68 Misc 3d 1208[A] at *4). In stark contrast here, the AO's
confrontation with the victim was prompted by the remarks
and conduct at the AO's sister, not about a monetary matter,
the weapon used by the AO was a metal baseball bat, and the
victim suffered minor injuries. Hence, the People's reliance
on People v S.B. is misguided.

The Court further notes that there are several analogous cases
where, similarly as here, an adolescent offender was charged
with assault in the second degree, but fellow jurists did not
find the presence of extraordinary circumstances, and thus,
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ultimately denied the People's motions to prevent removal
(see e.g. People v J.L., 78 Misc 3d 1231[A], *2-3 [Fam Ct,

Erie County 2023]; People v M.R., 68 Misc 3d 1004,

1010-1012 [Sup Ct, Kings County 2020]; People v J.S., 66
Misc 3d 1213[A], *1-6 [Co Ct, Nassau County 2020]; People
v J.R., 65 Misc 3d 1223[A] at *1-6; People v L.L., 2019 NY
Slip Op 32330[U], *1-4 [Sup Ct, Queens County 2019]; cf.
People v J.G., 81 Misc 3d 1239[A] at *1-3; Matter of Isaiah
D., 72 Misc 3d 1120, 1122 [Fam Ct, New York County 2021]).

As the People would have it, the AO's past misconduct
and transgressions in school should be an aggravating
factor. “[T]he People may not, in any way, use the AO's
juvenile delinquency history, including any past admissions
or adjudications,” in a motion to prevent removal (People v
J.J., 74 Misc 3d 1223[A], *3 [Co Ct, Ulster County 2022];

see Family Ct Act § 381.2 [1]).

Equally unavailing is the People's contention that the
mitigating factors offered by the AO are not present or should
be cast aside. The AO specifically asserts, among other things,
that his father is disabled, suffering from several medical
conditions, and that his father's health has been deteriorating
over the last few years. According to the AO, he felt the need
to take on the patriarchal role of protecting his sister's honor
and defending her as her older brother. Additionally, the AO
explains that as an Albanian, he has been called religious
epithets and obscenities as a Muslim by students who are
bullying him at high school. According to the AO, he has been
repeatedly harassed by fellow students, including multiple
threats of being assaulted. It may, for example, provide some
context as to why the AO retaliated in such a manner.

Moreover, the AO avers that his family was oppressed in
Albania, and they are struggling financially here due to
his father's disability and severe health complications that
prevent him from working, including his father's recent
admission to the intensive care unit (ICU). This is somewhat
corroborated with the AO's representation that his counsel
fees are being paid by a “family friend trying to help him.”
Furthermore, the AO is currently pursuing a GED. He has
intentions of joining the military after turning 18. The AO
turns the age of majority in a matter of months. Relevant to
this consideration is that if the AO's case remains in the Youth
Part, it will be adjudicated under the criminal law where the

AO faces the prospect of incarceration. 7

Further, the AO's behavior here demonstrates the kind of poor
judgment and impetuous conduct that militates in favor of
removal to the family court in order to redirect his errant path.
In fact, this is his first time facing criminal proceedings.

Next, the People rely heavily on the AO's school disciplinary
records dating back to 2019 -- which were admitted into
evidence at the hearing without objection -- for keeping
this case in the Youth Part until disposition. In examining
the potential mitigating circumstances, the Court notes that
although the People state that the AO's school disciplinary
records evince that he has a troubled history leading to
suspensions, the Court finds that his disorderly behavior,
use of racial slurs, insubordination, and acts of intimidation,
harassment, and bullying are some of the exact mitigating
factors expressed by the Legislature in the consideration of
extraordinary circumstances (see People v B.H., 63 Misc 3d
at 250). While the People paint a picture of the AO's school
disciplinary records to show that he is a troubled youth, the
AO's school disciplinary records are not in any way connected
to the underlying offense he is charged with. The Court has
balanced the aggravating and mitigating factors in concluding
to remove this matter to family court.

The Court further rejects the People's supposition that the
AO is not amenable to, nor he would not in any way benefit
from, the heightened services available in family court. The
AO has faced challenges growing up that have significantly
impacted his insight and judgment. Considering the totality
of the circumstances, the Court finds that the AO is probably
in greater need of the heightened services available in family
court to aid him in addressing his behaviors and help him
develop the skills necessary for rehabilitation. The People
thus failed to overcome the burden of demonstrating that
the AO is not amenable to or would not benefit from the
heightened services provided in family court (see People v
K.K., 82 Misc 3d 1218[A], *3 [Fam Ct, Erie County 2024]).

The Court adds that in enacting the Raise the Age Law,
the Legislature concluded that adolescent offenders should
be treated differently than adult criminal defendants within
the criminal justice system given the unique circumstances
and needs of the young population. The aspirational goal
of that scheme is that “children who are alleged to have
committed crimes be rehabilitated rather than incarcerated
and punished” (People v J.L., 78 Misc 3d 1231[A] at *3).
Removal to family court furthers the Legislature's articulated
policy goals.
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While mindful that the assault charge the AO is facing is
serious, the violent nature of the crime, and the AO's conduct
being very dangerous, the Court nonetheless must be guided
by the statutory scheme. The decision here, though not an
easy one, comports with the spirit of the Raise the Age Law.
Transferring to family court is supported in the plain language
of the relevant provisions and the legislative history.

“Reform is about changing the dynamics. The intent of the
[Raise the Age Law] is to give adolescent and juvenile
offenders an opportunity to rehabilitate. The goal is avoidance
of criminal records and incarceration when possible and in

appropriate circumstances” ( People v D.P., 62 Misc 3d
1226[A], *3 [Fam Ct, Erie County 2019]).

Removal to family court does not mean that the AO is getting
a free pass. There are consequences in transferring this case
to family court -- which will result in a juvenile delinquency
proceeding under Family Court Act article 3.

The undersigned is aware that even upon removal, the
Family Court Act provides for the possible placement upon
adjudication at a facility developed for treatment while
protecting the public. This Court is cognizant that various
beneficial services and programs are readily available for
a juvenile who is placed. This matter can be effectively
adjudicated in family court where either rehabilitation or
detention can be imposed. Having considered the totality of
the record, this matter does not present to be so extraordinary
as a basis for retaining the case in the Youth Part.

V. Conclusion

In sum, the Court holds that extraordinary circumstances do
not exist here to prevent the removal/transfer of this case to
the family court. The Court further concludes that the People
did not meet their very high burden to prevent removal. Based
on the totality of the circumstances, and after balancing the
aggravating factors and mitigating factors in this case, the
Court finds that the aggravating factors do not outweigh the
mitigating circumstances. The People have failed to establish
the existence of “extraordinary circumstances” warranting the

retention of the AO's case in the Youth Part (see People v B.H.,
63 Misc 3d at 248-250). This case shall therefore be removed
to the Family Court, Putnam County.

The People's remaining contentions, to the extent not
specifically addressed herein, have been evaluated and
determined to be without merit. Accordingly, it is hereby:

Ordered that the People's motion, made pursuant to CPL
722.23, to prevent removal to the Family Court is DENIED;
and it is further

Ordered that this case shall be transferred to the Family Court,
Putnam County; and it is further

Ordered that the Youth Part file shall be sealed, as is required

by CPL 725.15; and it is further

Ordered that the AO and a member of the Putnam County
Probation Department shall appear in Family Court on July 1,
2024, at 2 p.m. before the Hon. Joseph J. Spofford, Jr., J.F.C.

for further proceedings thereon. 8

A separate Order of transfer/removal shall issue herewith by

the Clerk of the Court. 9

This constitutes the opinion, decision, and order of the Court.

Dated: May 14, 2024

Carmel, New York

E N T E R:

Hon. Anthony R. Molé

Judge of the County Court

FOOTNOTES

Copr. (C) 2024, Secretary of State, State of New York

Footnotes
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1 The Hon. Joseph J. Spofford, Jr., J.C.C., conducted the arraignment in the undersigned's absence.

2 By waiving the statutory six-day hearing, the parties have, in effect, agreed that the Court base its
determination to remove the case to family court solely on the People's underlying motion to block removal.

3 The District Attorney's Office did not file a notice of motion (see CPL 722.23 [1] [a]; CPLR 2214 [a]; see
also People v A.M., 77 Misc 3d 1227[A], *1 [Sup Ct, Erie County 2023]; People v J.A.D., 70 Misc 3d 1222[A],
*1 [Co Ct, Nassau County 2021]). In any event, the Court will disregard such error in order to consider the
merits of the motion since the AO is not prejudiced, and a briefing schedule was previously established on
the record with respect to the People's anticipated application (see generally CPLR 2001).

4 At the close of the hearing, the parties consented to waive the statutory timeframe for the Court's written

decision on the People's motion (see CPL 722.23 [1] [e]; People v M.R., 72 Misc 3d 791, 792 n 1 [Co
Ct, Nassau County 2021]).

5 The Court will interchangeably refer to G.B. as the victim and the complainant in this Decision.

6 The Court will refer to her as the AO's sister throughout this decision since she is a minor and for purposes
of maintaining her privacy.

7 Other sentencing options may be available if the AO is adjudicated a youthful offender under CPL Article 720.

8 The AO has prior family court history before Judge Spofford under Family File No. 14112.

9 The statute uses the terms “removal” and “transfer” interchangeably regarding the transfer of youth part
adolescent offender proceedings to the Family Court. Neither term is defined in the Raise the Age Law.

CPL 722.23 (1) (g) states that cases “transferred pursuant to this section . . . shall not be considered

removals subject to [ Family Court Act § 308.1 (13)]” (see generally Family Ct Act § 308.1 [3]; People
v D.L., 62 Misc 3d 900, 901 n 1 [Fam Ct, Monroe County 2018]).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION OF THE COURT

Brenda M. Freedman, J.

The People having moved pursuant to Criminal Procedure
Law, Article 722, § 722.23(1), et seq. for an order preventing
removal of this action to the juvenile delinquency part of
Erie County Family Court, and upon reading the Notice
of Motion and Supporting Affidavit of Denise A. Herman,
Esq. (Assistant District Attorney), dated January 4, 2024;
responsive papers dated January 10, 2024 by Giovanni
Genovese, Esq., on behalf of AO D.M.-J.; oral argument
and a hearing on the motion having been waived; and due
deliberation having been had, the Court finds the following:

PROCEDURAL HISTORY
AO D.M.-J. is charged under FYC-73909-23 with one count
of Criminal Possession of a Weapon in the Second Degree,
a class C felony, contrary to Penal Law Section 265.03(3)
and Obstructing Governmental Administration in the Second

Degree, a class A misdemeanor, contrary to Penal Law
Section 195.05.

Accessible Magistrate Samuel P. Davis, Sr. arraigned AO
A.G. on December 8, 2023 and released him on his own
recognizance to the custody of his mother.

On December 8, 2023, AO D.M.-J. appeared for an
arraignment in Youth Part, entering a plea of not guilty. The
People conceded the six-day reading, and this Court found

that the charges did not meet the requirements of CPL §
722.23(2)(c) to remain in Youth Part. The People indicated

that they would make a motion under CPL, Art. 722, §
722.23(1) requesting this matter not be removed to Family
Court. AO D.M.-J. was released, having voluntarily accepted
probation services.

The decision date of the extraordinary circumstances motion
was scheduled for January 18, 2024.

Findings of Fact

It is alleged that on December 7, 2023, at approximately 9:44
PM, a call came out for Threats in Progress. While responding
to the call, the police officer received another radio call stating
that a group of young males were threatening an individual.
Upon arrival at the scene, the officer spoke with an older
man (“Complainant 1”), who advised that approximately
six to eight young males had harassed and threatened
Complainant 1 while he was walking his dog. While the
officer and Complainant 1 were talking, a second individual
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(“Complainant 2”) approached the officer. Complainant 2
said he had been kicked in the back by a person who the
officer believed was part of the group of kids that had harassed
and threatened Complainant 1. Complainant 2 described the
suspect that kicked him as a young black male wearing a
hoodie with yellow on it. One of the complainants stated that
the suspects were right around the corner. The officer headed
in that direction and approached a group of young men, one of
whom was wearing a hoodie with yellow on it. The individual
with the hoodie with yellow on it fled down the street and
was detained shortly thereafter. That youth was positively
identified as the person who kicked Complainant 2 in the
back.

Two other officers reported to the Threats in Progress
call. One of those officers also spoke with Complainant 1.
Complainant 1 told him that one person in the group of young
males was wearing a black mask. Complainant 2 told the
officers that the group of males was down the street. The
officers saw the group and asked the individuals to stop. The
young men ignored their instructions to stop and fled from
the officers. One of the officers followed the suspect with
a black mask and detained him. That suspect was identified
as AO D.M.-J. The officer brought the AO. to his patrol
vehicle, where AO D.M.-J. stated to the officer that “he had
some weed on (his person).” Additionally, upon the Officer
searching the AO, he discovered a gun in his waistband,
which AO D.M.-J. stated he “found in the bushes.” The gun
was test fired and found to be operable. Further investigation
revealed that the gun was reported stolen.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order
removal of the action to Family Court unless, within 30 days
of arraignment, the District Attorney makes a written motion
to prevent removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny
the district attorney's motion to prevent removal unless the
Court determines that extraordinary circumstances exist that
should prevent the transfer of the action to Family Court.

CPL § 722.23 does not define the term “extraordinary
circumstances”.

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the
Court referenced the common dictionary and the legislative
history of the Raise the Age legislation and interpreted

“extraordinary circumstances” to mean that “the People's
Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which
'go beyond' that which is 'usual, regular or customary' and
which warrant retaining the case in the Youth Part instead of
removing it to the Family Court.”

New York State Assembly members debating the Raise the
Age legislation indicated that the extraordinary circumstances
requirement was intended to be a “high standard” for the
District Attorney to meet, and denials of transfers to Family
Court “should be extremely rare”. *2  NY Assembly Debate
on Assembly Bill A03009C, Part WWW, at 39, April
8, 2017; see also, People v S.J., 72 Misc 3d 196 (Fam
Ct 2021). “[T]he People would satisfy the 'extraordinary
circumstances' standard where 'highly unusual and heinous
facts are proven and there is a strong proof that the young
person is not amenable or would not benefit in any way from
the heightened services in the family court'. People v T.P., 73
Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record,
p. 39.

The legislators indicated that in assessing ”extraordinary
circumstances“, the Judge should consider the youth's
circumstances, including both aggravating factors and
mitigating circumstances. People v T.P., 73 Misc 3d 1215(A)
(NY Co Ct 2021); Assembly Record, pp. 39 to 40.
Aggravating factors make it more likely that the matter should
remain in Youth Part, and mitigating circumstances make it
more likely that the matter should be removed to Family
Court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a
series of crimes over multiple days, (2) acted in an especially
cruel and heinous manner, and (3) led, threatened, or coerced
other reluctant youth into committing the crimes before the
court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly
Record, p. 40.

Mitigating circumstances are meant to include a
wide range of individual factors, including economic
difficulties, substandard housing, poverty, difficulties
learning, educational challenges, lack of insight and
susceptibility to peer pressure due to immaturity, absence of
positive role models, behavior models, abuse of alcohol or
controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40.
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”The People may not, in any way, use the [AO's] juvenile
delinquency history, including any past admissions or
adjudications, in any application for removal under the
statute.“ People v J.J., 74 Misc 3d 1223(A) [NY Co Ct

2022]; citing Family Court Act § 381.2(1); see also,

People v. M.M., 64 Misc 3d at 269, supra, citing Green v.
Montgomery, 95 NY2d 693, 697 (2001).

CPL § 722.23(1)(b) mandates that every motion to prevent
removal of an action to Family Court ”contain allegations of
sworn fact based upon personal knowledge of the affiant.“
This Court considered only those exhibits and documents

whose content fall within the mandate of CPL § 722.23(1)
(b) in making this decision.

It is alleged that AO D.M.-J. was out at 10:00 PM in a group
of six to eight young males. The group of males threatened
and harassed an older man walking his dog, and one of the
males kicked another individual in the back. All of the young
males fled from police officers when they were directed to
stop. AO D.M.-J. was apprehended and placed in a patrol car.
AO D.M.-J. admitted to having marijuana in his possession,
and police recovered a loaded firearm from his waistband. AO
D.M.-J. said he found the gun in the bushes. An investigation
revealed that the gun was reported stolen. AO D.M.-J. was
the only individual in the group caught with a gun. The
People argue in part that this makes AO D.M.-J. a principal
leader in that group, as he would be the person who could
defend the group using said weapon if necessary. AO D.M.-
J. was associated in a group that committed two incidents of
criminal behavior within one hour. Additionally, the People
argue that the behavior of the group of young men -- kicking
a complainant in the back and harassing and threatening an
older man walking his dog -- demonstrates a lack of respect
for others and empathy, illustrating that AO D.M.-J. would
not be amenable to Family Court services.

Counsel for AO D.M.-J. raises mitigating factors in his
responsive paperwork, stating that his client has been entirely
compliant with his conditions of probation, illustrating that
AO *3  D.M.-J. is capable of benefitting from the heightened

services of Family Court. Defense counsel states that the
handgun recovered was not used in furtherance of a crime and
there were no injuries as a result of these events. Additionally,
defense counsel states that there is no evidence that AO D.M.-
J. was the leader of this criminal activity, or that he coerced
other youth into committing the crimes alleged. Further,
counsel reiterates that this was one incident, and not a series
of crimes over a series of days.

While this Court might agree with many of the People's
arguments, it still finds that the People have not satisfied the
”extraordinary circumstances “ standard. Highly unusual and
heinous facts have not been proven. This youth did not use a
gun in furtherance of any crimes or display the gun. Although
he was seen with the youth who kicked the older man in the
back, AO D.M.-J. himself did not kick that person. Despite
the People's argument to the contrary, the presence of the gun
on AO D.M.-J.'s person, does not prove that this youth led,
threatened, or coerced other reluctant youth into committing
the crimes before the court.

This Court concludes that this is not the rare, ”one out of 1,000
cases“ that the Legislature envisioned would remain in the
Youth Part and not be removed to Family Court. (Assembly,
Record of Proceedings, April 8, 2017, pp. 37-38); see People
v J.M., 64 Misc 3d 259, 268 [NY Co Ct 2019]. Extraordinary
circumstances do not exist to prevent the transfer of this action
to Family Court. The People did not meet its burden to prevent
removal of this action to Family Court. This matter shall be
removed.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.

ENTER

_____________________________________

HON. BRENDA M. FREEDMAN

Copr. (C) 2023, Secretary of State, State of New York

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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The People having moved pursuant to Criminal Procedure Law, Article 722, § 722.23(1), et seq.
for an order preventing removal of this action to the juvenile delinquency part of Erie County Family
Court, and upon reading the Notice of Motion and Supporting Affidavit of James Harrington, Esq.
(Assistant District Attorney), dated April 15, 2024; responsive papers on behalf of AO J.B. by Daniel
Schaus, Esq. having been received on April 26, 2024; oral argument and a hearing on the motion
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having been waived; and due deliberation having been had, the Court finds the following:

Procedural History

AO J.B. is charged under FYC-70887-24 with one count of Criminal Possession of Stolen
Property in the Third Degree, in violation of Penal Law § 165.50, one count of Criminal Mischief in
the third degree, in violation of Penal Law § 145.05(2), one count of Criminal Mischief in the Second
Degree, in violation of Penal Law § 145.10, and one count of Unauthorized Use of a Vehicle, Third
Degree, in violation of Penal Law § 165.05(1). Additionally, AO J.B. is charged under FYC-70921-
24 with multiple Vehicle and Traffic Law infractions.

On March 21, 2024, this Court arraigned AO J.B. and released him on his own recognizance.

The six-day reading was held on March 27, 2024. The People conceded the reading. This
[*2]Court found that the charges did not meet the requirements of CPL § 722.23(2)(c) to remain in
Youth Part. The People indicated that they would make a motion under CPL § 722.23(1) requesting
that this matter not be removed to Family Court. An extraordinary circumstances decision on motion
was scheduled for May 3, 2024.

Findings of Fact

It is alleged that on March 12, 2024, at around 11:00 AM, Complainant reported that her 2021
Blue Kia Sportage was taken from her driveway overnight.

At approximately 3:30 that afternoon, a police officer was parked in a parking lot of a pharmacy
and dental office. He saw a blue Kia Sportage pull into the parking lot. The vehicle was occupied by
at least four unknown people. He saw the vehicle travel west towards the far end of the parking lot,
make a loop around the parking lot, travel east along the building, then park between a black Chevy
Trailblazer and a white Hyundai Tucson.

The Officer saw an unknown juvenile male attempting to gain entry to the Chevy Trailblazer.
Another unknown male attempted to gain entry to the Hyundai Tucson, causing damage to the door
handle and lock. The Officer drove over and parked behind the Sportage to prevent it from fleeing.
He exited his vehicle to initiate a traffic stop, began to identify himself as a Police detective and gave
verbal commands to the operator and occupants of the Sportage. The driver of the Sportage then
placed the vehicle in reverse and began backing up. The Officer continued to give verbal commands



to the driver to stop the vehicle and identified as a police officer. The Sportage continued backing up
and struck the passenger side of the Officer's vehicle, causing damage to the front passenger side
door and the rear passenger side door. The driver of the Sportage then put the vehicle in drive and
started driving forward. At this time, the driver and three other passengers exited the Sportage, while
it was in motion. The Sportage struck the Tucson, causing damage to the front driver's door,
estimated to exceed $2,000.00 on one estimate and approximately $1,773.00 pursuant to another
estimate. The Sportage came to rest due to striking a sign and hill located in front of the vehicle. The
Officer observed significant damage to the steering column of the Sportage.

Additional officers responded and helped apprehend the four individuals who fled the scene. In
total, five juveniles were taken into custody relative to this incident. AO J.B. admitted to being the
operator of the Sportage.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order removal of the action to Family Court
unless, within 30 days of arraignment, the District Attorney makes a written motion to prevent
removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny the district attorney's motion to prevent
removal unless the Court determines that extraordinary circumstances exist that should prevent the
transfer of the action to Family Court. CPL § 722.23 does not define the term "extraordinary
circumstances".

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the Court referenced the common
dictionary and the legislative history of the Raise the Age legislation and interpreted "extraordinary
circumstances" to mean that "the People's Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which 'go beyond' that which is 'usual, regular
or customary' and which warrant retaining the case in the Youth Part instead of removing it to the
Family Court."

New York State Assembly members debating the Raise the Age legislation indicated that
[*3]the extraordinary circumstances requirement was intended to be a "high standard" for the District
Attorney to meet, and denials of transfers to Family Court "should be extremely rare". NY Assembly
Debate on Assembly Bill A03009C, Part WWW, at 39, April 8, 2017; see also, People v S.J., 72
Misc 3d 196 (Fam Ct 2021). "[T]he People would satisfy the 'extraordinary circumstances' standard



where 'highly unusual and heinous facts are proven and there is a strong proof that the young person
is not amenable or would not benefit in any way from the heightened services in the family court'.
People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record, p. 39.

The legislators indicated that in assessing "extraordinary circumstances", the Judge should
consider the youth's circumstances, including both aggravating factors and mitigating circumstances.
People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021); Assembly Record, pp. 39 to 40. Aggravating
factors make it more likely that the matter should remain in Youth Part, and mitigating circumstances
make it more likely that the matter should be removed to Family Court. People v S.J., 72 Misc 3d
196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a series of crimes over multiple
days, (2) acted in an especially cruel and heinous manner, and (3) led, threatened, or coerced other
reluctant youth into committing the crimes before the court. People v S.J., 72 Misc 3d 196 (Fam Ct
2021); Assembly Record, p. 40.

Mitigating circumstances are meant to include a wide range of individual factors, including
economic difficulties, substandard housing, poverty, difficulties learning, educational challenges,
lack of insight and susceptibility to peer pressure due to immaturity, absence of positive role models,
behavior models, abuse of alcohol or controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40. This Court considered only those
exhibits and documents whose content fall within the mandate of CPL § 722.23(1)(b) in making this
decision.

The People state that AO J.B.'s actions were cruel and heinous in that he was the driver of the
stolen vehicle and caused an estimated $2,000.00 of damages to an unoccupied vehicle. The People
also allege that AO J.B. was the leader of criminal activity who coerced other reluctant youth into
committing crimes when he drove them to a parking lot for the purpose of unlawfully taking and
possessing stolen vehicles for their enjoyment. Further, the People contend that AO J.B. will not be
amenable to Family Court services.

Defense counsel alleges that the People have failed to meet their burden and this matter should
be removed to Family Court. He argues that this Court should not assume that AO J.B. was the
leader of criminal activity just because he was driving the vehicle. Additionally, AO J.B. and the
passengers in the vehicle are of similar ages. Defense counsel further states, and this Court agrees,
that stolen vehicles are a common occurrence in Erie County. This incident was not especially



heinous. No one was injured, and no weapons were recovered. The People do not allege that AO J.B.
has a history in Youth Part. There were significant damages to other vehicles during this incident.
With the removal of this case, Family Court will have the ability to award up to $1,500.00 in
restitution.

Based on the foregoing, this Court finds that the People failed to meet their burden of proving
that this young person is not amenable to or would not benefit in any way from the heightened
services in Family Court.

Extraordinary circumstances do not exist to prevent the transfer of this action to Family Court.
The People did not meet its burden to prevent removal of this action to Family Court. [*4]This matter
shall be removed.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.
ENTER,
HON. BRENDA M. FREEDMAN
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The People having moved pursuant to Criminal Procedure Law, Article 722, § 722.23(1), et seq.
for an order preventing removal of this action to the juvenile delinquency part of Erie County Family
Court, and upon reading the Notice of Motion and Supporting Affidavit of James L. Harrington, Esq.
(Assistant District Attorney), dated February 15, 2024; responsive papers dated February 22, 2024 by
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Michael C. Cimasi, Esq., on behalf of AO J.W.-C.; oral argument and a hearing on the motion having
been waived; and due deliberation having been had, the Court finds the following:

Procedural History

AO J.W.-C. is charged under FYC-70111-24 with one count of Criminal Possession of a
Weapon in the Second Degree: Possession of a Loaded Firearm, in violation of PL § 265.03(3) and
Criminal Possession of a Weapon in the Fourth Degree, in violation of PL § 265.01(9).

On January 16, 2024, AO J.W.-C. appeared for an arraignment in Youth Part and entered a plea
of not guilty. The People conceded that the charges did not meet the requirements of CPL §
722.23(2)(c) to remain in Youth Part and indicated that they would make a motion under CPL Art.
722, § 722.23(1) requesting this matter not be removed to Family Court. AO J.W.-C. was released on
RUS, and additionally, the Youth Part Resource Coordinator was appointed.

The decision date of the extraordinary circumstances motion was scheduled for February 29,
2024.

Findings of Fact

It is alleged that on January 15, 2024, at or around 12:03 AM, Buffalo Police Officers were
responding to a report of a robbery when they were flagged down by a victim. The Victim said that
he was an Uber driver. He had just dropped off a customer and was on his way home when he saw a
man walking in the middle of the road. He slowed down and the man came to his window. The man
said something that the Victim did not understand, and the Victim said "what". The man then pulled
out a gray handgun and said, "get out of the car." The Victim got out of his car. The man said, "keys"
and pressed the gun to the Victim's neck. The man ordered: "wallet and phone". Then the man got
into Victim's vehicle and drove away.

Buffalo Police Officers were able to track the location of the Victim's stolen phone to a gas
station. Patrol officers went to the gas station and surrounded it. They detained three individuals and
arrested two of them: AO J.W.-C. and his co-defendant (AO J.W.-C.'s cousin).

Video surveillance of the gas station showed these three individuals exiting the stolen vehicle
and entering a convenience store at the gas station. AO J.W.-C. is recorded putting a Polymer80
9mm Ghost Gun, loaded with one round in the chamber and 10 rounds in the magazine, into his
waistband and then placing the firearm among bags of chips on a store shelf. The loaded firearm was



later recovered by an officer and submitted to the CPS lab.

AO J.W.-C. is charged with one count of Criminal Possession of a Weapon in the Second
Degree: Possession of a Loaded Firearm, in violation of PL § 265.03(3) and Criminal Possession of a
weapon in the Fourth Degree, in violation of PL § 265.01(9). AO J.W.-C.'s co-defendant (his cousin)
was arrested and charged with Criminal Possession of Stolen Property and Unauthorized Use of a
Vehicle.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order removal of the action to Family Court
unless, within 30 days of arraignment, the District Attorney makes a written motion to prevent
removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny the district attorney's motion to prevent
removal unless the Court determines that extraordinary circumstances exist that should prevent the
transfer of the action to Family Court. CPL § 722.23 does not define the term "extraordinary
circumstances".

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the Court referenced the common
dictionary and the legislative history of the Raise the Age legislation and interpreted "extraordinary
circumstances" to mean that "the People's Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which 'go beyond' that which is 'usual, regular
or customary' and which warrant retaining the case in the Youth Part instead of removing it to the
Family Court."

New York State Assembly members debating the Raise the Age legislation indicated that the
extraordinary circumstances requirement was intended to be a "high standard" for the District
Attorney to meet, and denials of transfers to Family Court "should be extremely rare". NY Assembly
Debate on Assembly Bill A03009C, Part WWW, at 39, April 8, 2017; see also, People v S.J., 72
Misc 3d 196 (Fam Ct 2021). "[T]he People would satisfy the 'extraordinary circumstances' standard
where 'highly unusual and heinous facts are proven and there is a strong proof that the young person
is not amenable or would not benefit in any way from the heightened services in the family court'.
People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record, p. 39.

The legislators indicated that in assessing "extraordinary circumstances", the Judge [*2]should



consider the youth's circumstances, including both aggravating factors and mitigating circumstances.
People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021); Assembly Record, pp. 39 to 40. Aggravating
factors make it more likely that the matter should remain in Youth Part, and mitigating circumstances
make it more likely that the matter should be removed to Family Court. People v S.J., 72 Misc 3d
196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a series of crimes over multiple
days, (2) acted in an especially cruel and heinous manner, and (3) led, threatened, or coerced other
reluctant youth into committing the crimes before the court. People v S.J., 72 Misc 3d 196 (Fam Ct
2021); Assembly Record, p. 40.

Mitigating circumstances are meant to include a wide range of individual factors, including
economic difficulties, substandard housing, poverty, difficulties learning, educational challenges,
lack of insight and susceptibility to peer pressure due to immaturity, absence of positive role models,
behavior models, abuse of alcohol or controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40.

"The People may not, in any way, use the [AO's] juvenile delinquency history, including any
past admissions or adjudications, in any application for removal under the statute." People v J.J., 74
Misc 3d 1223(A) [NY Co Ct 2022]; citing Family Court Act § 381.2(1); see also, People v. M.M., 64
Misc 3d at 269, supra, citing Green v. Montgomery, 95 NY2d 693, 697 (2001).

CPL § 722.23(1)(b) mandates that every motion to prevent removal of an action to Family Court
"contain allegations of sworn fact based upon personal knowledge of the affiant." This Court
considered only those exhibits and documents whose content fall within the mandate of CPL §
722.23(1)(b) in making this decision.

The People allege that video surveillance of the gas station shows AO J.W.-C. exiting a vehicle
that was reported stolen by gunpoint minutes earlier and removing a firearm from his waistband and
placing it on a shelf inside the store. The People cite this as an exceptional circumstance, stating any
patron of the store could have accessed this loaded weapon, putting everyone in danger. Additionally,
the People allege that this AO will not be amenable to the heightened services of Family Court due to
his alleged involvement in a robbery and shooting in September, 2023, illustrating that he is not open
to modifying his behavior. Finally, the People indicate that AO J.W.-C. does not have any familial
support at home, which adds an obstacle for this AO to be compliant with the heightened services of
Family Court.



In support of mitigating factors, Defense counsel argues that AO J.W.-C. voluntarily accepted
probation services and has remained compliant with the rules and regulations associated therewith,
illustrating his willingness and ability to benefit from the heightened services offered by Family
Court.

It is not alleged that AO J.W.-C. caused physical injury to anyone. The People have not made
any allegations that AO J.W.-C. led or coerced other youths to participate in any crimes.

However, highly unusual and heinous facts have been proven. It is alleged that this AO had a
loaded and operable Ghost Gun which had been involved in a robbery at gunpoint, and that he
stashed it in that loaded and operable condition in a public place, amongst snacks, easily accessible to
children and adults alike. While it is fortunate no one got hurt, that is likely because the police
recovered the weapon shortly after it was abandoned. Additionally, the AO does not have support at
home sufficient to ensure he adheres to the recommendations of Family Court services. Further, there
is evidence to suggest this AO has been involved in another incident involving a loaded weapon.
Although that matter remains under investigation, AO J.W.-C.'s [*3]DNA appears to be on that gun
as well.

Extraordinary circumstances exist to prevent the transfer of this action to Family Court. The
aggravating fsactors outweigh the mitigating circumstances. The People have met its burden to
prevent removal of this action to Family Court. This matter shall remain in the Youth Part.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.
ENTER,
HON. BRENDA M. FREEDMAN



People v J.G., 81 Misc.3d 1235(A) (2024)
202 N.Y.S.3d 728, 2024 N.Y. Slip Op. 50080(U)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

Unreported Disposition
81 Misc.3d 1235(A), 202 N.Y.S.3d 728 (Table), 2024

WL 297148 (N.Y.Fam.Ct.), 2024 N.Y. Slip Op. 50080(U)

This opinion is uncorrected and will not be
published in the printed Official Reports.

*1  The People of the State of New York

v.

J.G., AO.

Youth Part, Erie County
Docket No. FYC-73909-20/001

Decided on January 25, 2024

CITE TITLE AS: People v J.G.

ABSTRACT

Infants
Adolescent Offenders
Transfer from Youth Part to Family Court—Extraordinary
Circumstances—People did not meet burden preventing
removal to Family Court where AO was involved in single
car accident that struck electric pole, causing destruction to
vehicle and pole.

People v J.G., 2024 NY Slip Op 50080(U). Infants—
Adolescent Offenders—Transfer from Youth Part to Family
Court—Extraordinary Circumstances—People did not meet
burden preventing removal to Family Court where AO was
involved in single car accident that struck electric pole,
causing destruction to vehicle and pole. (Youth Part, Erie
County, Jan. 25, 2024, Freedman, J.)

APPEARANCES OF COUNSEL
Denise A. Herman, Esq., (Assistant District Attorney)
Sunil Bakshi, Esq., (for the Principal)

OPINION OF THE COURT

Brenda M. Freedman, J.

The People having moved pursuant to Criminal Procedure
Law, Article 722, § 722.23(1), et seq. for an order preventing
removal of this action to the juvenile delinquency part of
Erie County Family Court, and upon reading the Notice
of Motion and Supporting Affidavit of Denise A. Herman,
Esq. (Assistant District Attorney), dated January 12, 2024;
responsive papers dated January 19, 2024 by Sunil Bakshi,
Esq., on behalf of AO J.G.; oral argument and a hearing on
the motion having been waived; and due deliberation having
been had, the Court finds the following:

PROCEDURAL HISTORY
AO J.G. is charged under FYC-73909-23 with one count
of Criminal Possession of Stolen Property in the Third
Degree, PL § 165.50, a class D felony; one count of
Obstructing Governmental Administration in the Second
Degree, PL § 195.05, a class A misdemeanor; one count of
Unlawfully Fleeing a Police Officer, PL § 270.25, a class

A misdemeanor; one count of Reckless Driving, VTL §
1212, a misdemeanor; and nine other traffic infractions.

On December 15, 2023, AO J.G. appeared for an arraignment
in Youth Part and entered a plea of not guilty. The People
conceded the six-day reading, and this Court found that the

charges did not meet the requirements of CPL § 722.23(2)
(c) to remain in Youth Part. The People indicated that they

would make a motion under CPL, Art. 722, § 722.23(1)
requesting this matter not be removed to Family Court. AO
J.G. was released, having voluntarily accepted probation
services.

The decision date of the extraordinary circumstances motion
was scheduled for January 26, 2024.

Findings of Fact

It is alleged that on December 10, 2023 at approximately
2:08 AM, in the Town of Amherst, a police officer responded
to a report of two stolen vehicles (one Black SUV and one
Red SUV) from a KIA dealership. Shortly thereafter, the
Lieutenant saw a Black SUV speed past then do multiple
donuts in an intersection. The Lieutenant saw a driver in the
vehicle and no other passengers.

The Lieutenant saw the vehicle turn right and continue
speeding, driving approximately 80 m.p.h. in a 45 m.p.h.
zone. During pursuit of the vehicle, the Lieutenant observed
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the vehicle driving on the wrong side of the road with no
headlights on. The Lieutenant, as well as an Amherst Police
Investigator, continued the high-speed pursuit of the Black
SUV and observed as the vehicle erratically changed lanes,
turned over a curb, and drove over a second curb in a Tops
parking lot. The Black SUV was paced by the Investigator
as going approximately 120 m.p.h. in a 45 m.p.h. zone. The
Black SUV then went airborne and struck a support wire to an
electrical pole in the Tops parking lot. The driver of the SUV
fled the vehicle immediately after the crash. The Lieutenant
began looking for the driver on foot. He heard a noise come
from a dumpster near the accident and later saw someone,
later identified as AO J.G., crawl out of the dumpster, which
was located approximately 200 yards from the scene of the
accident.

The Lieutenant went back to investigate the accident scene
after AO J.G. was placed in custody. The Black SUV had
crashed into an electric pole, and the damage to the electric
pole created a live wire, which was an extreme hazard and
could have caused serious physical injury or death to anyone
who went into that area. The Black SUV was observed with
front end damage, and there were car parts found at the scene
consistent with the Black SUV.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order
removal of the action to Family Court unless, within 30 days
of arraignment, the District Attorney makes a written motion
to prevent removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny
the district attorney's motion to prevent removal unless the
Court determines that extraordinary circumstances exist that
should prevent the transfer of the action to Family Court.

CPL § 722.23 does not define the term “extraordinary
circumstances”.

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the
Court referenced the common dictionary and the legislative
history of the Raise the Age legislation and interpreted
“extraordinary circumstances” to mean that “the People's
Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which
'go beyond' that which is 'usual, regular or customary' and
which warrant retaining the case in the Youth Part instead of
removing it to the Family Court.”

New York State Assembly members debating the Raise the
Age legislation indicated that the extraordinary circumstances
requirement was intended to be a “high standard” for the
District Attorney to meet, and denials of transfers to Family
Court “should be extremely rare”. NY Assembly Debate
on Assembly Bill A03009C, Part WWW, at 39, April
8, 2017; see also, People v S.J., 72 Misc 3d 196 (Fam
Ct 2021). “[T]he People would satisfy the 'extraordinary
circumstances' standard where 'highly unusual and heinous
facts are proven and there is a strong proof that the young
person is not amenable or would not benefit in any way from
the heightened services in the family court'. People v T.P., 73
Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record,
p. 39.

The legislators indicated that in assessing ”extraordinary
circumstances“, the Judge should consider the youth's
circumstances, including both aggravating factors and
mitigating circumstances. People v T.P., 73 Misc 3d 1215(A)
(NY Co Ct 2021); Assembly Record, pp. 39 to 40.
Aggravating factors make it more likely that the matter should
remain in Youth Part, and mitigating circumstances make it
more likely that the matter should be removed to Family
Court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a
series of crimes over multiple days, (2) acted in an especially
cruel and heinous manner, and (3) led, threatened, or coerced
other reluctant youth into committing the crimes before the
court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly
Record, p. 40.

Mitigating circumstances are meant to include a
wide range of individual factors, including economic
difficulties, substandard housing, poverty, difficulties
learning, educational challenges, lack of insight and
susceptibility to peer pressure due to immaturity, absence of
positive role models, behavior models, abuse of alcohol or
controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40.

”The People may not, in any way, use the [AO's] juvenile
delinquency history, including any past admissions or
adjudications, in any application for removal under the
statute.“ People v J.J., 74 Misc 3d 1223(A) [NY Co Ct

2022]; citing Family Court Act § 381.2(1); see also,
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People v. M.M., 64 Misc 3d at 269, supra, citing Green v.
Montgomery, 95 NY2d 693, 697 (2001).

CPL § 722.23(1)(b) mandates that every motion to prevent
removal of an action to Family Court ”contain allegations of
sworn fact based upon personal knowledge of the affiant.“
This Court considered only those exhibits and documents

whose content fall within the mandate of CPL § 722.23(1)
(b) in making this decision.

It is alleged that AO J.G. was driving a stolen vehicle in the
middle of the night. He was speeding, doing donuts in the
middle of an intersection, and ultimately went airborne and
struck an electrical pole. He risked the lives of anyone in
his path, including the officers following him, and his own
life. However, it is not alleged that he caused physical injury
to anyone. He did not commit a separate series of crimes
over multiple days. He is not alleged to have led, threatened,
or coerced other reluctant youth into committing the crimes
before the court. It is unclear whether the driver of the Red
SUV has been apprehended, and the People have not made
any allegations that AO J.G. led or coerced this driver to
participate in any crimes. It is not alleged that this AO was in
possession of a weapon.

This Court finds that highly unusual and heinous facts have
not been proven. In support of mitigating factors, Defense

counsel argues that AO J.G. does not have a criminal record,
and the charges here may be consistent with adolescent type
behavior. This Court feels as if AO J.G. may benefit from
the heightened services of Family Court, having voluntarily
accepted probation services.

This is not the rare, ”one out of 1,000 cases“ that the
Legislature envisioned would remain in the Youth Part and
not be removed to Family Court. (Assembly, Record of
Proceedings, April 8, 2017, pp. 37-38); see People v J.M.,
64 Misc 3d 259, 268 [NY Co Ct 2019]. Extraordinary
circumstances do not exist to prevent the transfer of this action
to Family Court. The aggravating factors do not outweigh the
mitigating circumstances. The People did not meet its burden
to prevent removal of this action to Family Court. This matter
shall be removed.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.

ENTER,

_____________________________________

HON. BRENDA M. FREEDMAN

Copr. (C) 2023, Secretary of State, State of New York

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION OF THE COURT

Brenda M. Freedman, J.

The People having moved pursuant to Criminal Procedure
Law, Article 722, § 722.23(1), et seq. for an order preventing
removal of this action to the juvenile delinquency part of
Erie County Family Court, and upon reading the Notice
of Motion and Supporting Affidavit of Denise Herman,
Esq. (Assistant District Attorney), dated February 29, 2024;
responsive papers having been filed on March 8, 2024 by
Connor C. Dougherty, Esq., on behalf of AO J.M.; oral
argument and a hearing on the motion having been waived;
and due deliberation having been had, the Court finds the
following:

PROCEDURAL HISTORY

AO J.M. is charged under FYC-70014-24 with one count of
Criminal Possession of Stolen Property in the Fourth Degree,

in violation of Penal Law § 165.45, a class E felony.

On January 29, 2024, AO J.M. appeared for an arraignment
in the Youth Part, entering a plea of not guilty. The People
conceded the six-day reading. This Court found that these

charges did not meet the requirements of CPL § 722.23(2)
(c) to remain in Youth Part. The People indicated that they

would make a motion under CPL, Art. 722, § 722.23(1)
requesting this matter not be removed to Family Court. The
attorneys consented to various time waivers on the record, and
the decision date of the extraordinary circumstances motion
was scheduled for March 15, 2024. AO J.M. was released on
her own recognizance, having voluntarily accepted probation
services.

Findings of Fact

It is alleged that on January 2, 2024, there was a 911 call
for an alleged robbery at 650 Tonawanda Street, Buffalo.
Upon investigation, there were multiple suspects involved
in said robbery; one group of suspects was driving a Red
2014 Ford Escape that was reported stolen in *2  January,
2024. After the alleged robbery occurred, AO J.M. got into
the Red Ford Escape with the perpetrators of said robbery.
Officers observed the Red Escape driving erratically at a high
speed. Upon attempting to pull the vehicle over, the Officers
observed the Red Ford Escape driving at approximately
sixty (60) miles per hour, going through stop signs, and
driving through red lights. The Red Ford Escape subsequently
crashed into a tree, and some of the occupants of the car ran
from the vehicle and away from Police. AO J.M. exited the
vehicle and was immediately taken into custody.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order
removal of the action to Family Court unless, within 30 days
of arraignment, the District Attorney makes a written motion
to prevent removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny
the district attorney's motion to prevent removal unless the
Court determines that extraordinary circumstances exist that
should prevent the transfer of the action to Family Court.
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CPL § 722.23 does not define the term “extraordinary
circumstances”.

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the
Court referenced the common dictionary and the legislative
history of the Raise the Age legislation and interpreted
“extraordinary circumstances” to mean that “the People's
Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which
'go beyond' that which is 'usual, regular or customary' and
which warrant retaining the case in the Youth Part instead of
removing it to the Family Court.”

New York State Assembly members debating the Raise the
Age legislation indicated that the extraordinary circumstances
requirement was intended to be a “high standard” for the
District Attorney to meet, and denials of transfers to Family
Court “should be extremely rare”. NY Assembly Debate
on Assembly Bill A03009C, Part WWW, at 39, April
8, 2017; see also, People v S.J., 72 Misc 3d 196 (Fam
Ct 2021). “[T]he People would satisfy the 'extraordinary
circumstances' standard where 'highly unusual and heinous
facts are proven and there is a strong proof that the young
person is not amenable or would not benefit in any way from
the heightened services in the family court'. People v T.P., 73
Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record,
p. 39.

The legislators indicated that in assessing ”extraordinary
circumstances“, the Judge should consider the youth's
circumstances, including both aggravating factors and
mitigating circumstances. People v T.P., 73 Misc 3d 1215(A)
(NY Co Ct 2021); Assembly Record, pp. 39 to 40.
Aggravating factors make it more likely that the matter should
remain in Youth Part, and mitigating circumstances make it
more likely that the matter should be removed to Family
Court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a
series of crimes over multiple days, (2) acted in an especially
cruel and heinous manner, and (3) led, threatened, or coerced
other reluctant youth into committing the crimes before the
court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly
Record, p. 40.

Mitigating circumstances are meant to include a
wide range of individual factors, including economic
difficulties, substandard housing, poverty, difficulties
learning, educational challenges, lack of insight and

susceptibility to peer pressure due to immaturity, absence of
positive role models, behavior models, abuse of alcohol or
controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40.

”The People may not, in any way, use the [AO's] juvenile
delinquency history, including any past admissions or
adjudications, in any application for removal under the
statute.“ People v J.J., 74 Misc 3d 1223(A) [NY Co Ct

2022]; citing Family Court Act § 381.2(1); see also,

People v. M.M., 64 Misc 3d at 269, supra, citing Green v.
Montgomery, 95 NY2d 693, 697 (2001).

CPL § 722.23(1)(b) mandates that every motion to prevent
removal of an action to Family Court ”contain allegations of
sworn fact based upon personal knowledge of the affiant.“
This Court considered only those exhibits and documents

whose content fall within the mandate of CPL § 722.23(1)
(b) in making this decision.

The People argue that the actions of AO J.M. were especially
cruel and heinous, in that she was associating with people
who held a man up at gunpoint at a gas station, evaded police,
and had a weapon accessible. Defense counsel for AO J.M.
raises mitigating factors, stating that his client was not present
for the robbery, was not the driver of the vehicle, and was
not aware that the vehicle she was a passenger in was stolen.
Defense counsel alleges that she is merely associated with the
perpetrators here and had no part in these alleged crimes.

Even if AO J.M. was aware of the gun, it is not alleged that
she used the firearm in furtherance of a crime. The People
do not allege that AO J.M. led, threatened, or coerced other
reluctant youth into committing the crime before the court. It
is not alleged that she participated in the theft of the vehicle.
It seems that, based on the facts as they are presented, AO
J.M. got into a vehicle with the suspects who had allegedly
robbed a driver at a gas station. AO J.M. was a passenger in
the vehicle, there are no allegations that she drove the vehicle
away from police, thereby evading arrest. Additionally, it is
stated that AO J.M. was arrested upon exiting the vehicle; she
did not flee the scene.

This Court finds that the People failed to meet their burden
of proving that this young person is not amenable to or
would not benefit in any way from the heightened services
in Family Court. This is not the rare, ”one out of 1,000
cases“ that the Legislature envisioned would remain in the
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Youth Part and not be removed to Family Court. (Assembly,
Record of Proceedings, April 8, 2017, pp. 37-38); see People
v J.M., 64 Misc 3d 259, 268 [NY Co Ct 2019]. Extraordinary
circumstances do not exist to prevent the transfer of this action
to Family Court. The People did not meet its burden to prevent
removal of this action to Family Court. This matter shall be
removed.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.

ENTER,

HON. BRENDA M. FREEDMAN

Copr. (C) 2024, Secretary of State, State of New York

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION OF THE COURT

Brenda M. Freedman, J.

The People having moved pursuant to Criminal Procedure
Law, Article 722, § 722.23(1), et seq. for an order preventing
removal of this action to the juvenile delinquency part of
Erie County Family Court, and upon reading the Notice
of Motion and Supporting Affidavit of Denise Herman,
Esq. (Assistant District Attorney), dated March 11, 2024;
responsive papers having been filed on March 18, 2024 by
Connor C. Dougherty, Esq., on behalf of AO K.K.; oral
argument and a hearing on the motion having been waived;
and due deliberation having been had, the Court finds the
following:

PROCEDURAL HISTORY
AO K.K. is charged under FYC-70421-24 with one count
of Criminal Possession of a Weapon in the Second Degree,

in violation of Penal Law § 265.03(3), a class C felony
and one count of Obstructing Governmental Administration

in the Second Degree, in violation of Penal Law § 195.05,
a misdemeanor.

On February 12, 2024, Accessible Magistrate Carney
arraigned AO K.K. and released him to his Mother's custody.

On February 13, 2024, AO K.K. appeared for an arraignment
in Youth Part, entering a plea of not guilty. The People
conceded the six-day reading. This Court found that these

charges did not meet the requirements of CPL § 722.23(2)
(c) to remain in Youth Part. The People indicated that they

would make a motion under CPL, Art. 722, § 722.23(1)
requesting that this matter not be removed to Family Court.
The decision date of the extraordinary circumstances motion
was scheduled for March 25, 2024. AO K.K. was released
under probation supervision, with a curfew, an ankle monitor
at Probation's discretion, and various other conditions.

Findings of Fact

It is alleged that on February 11, 2024 at approximately
9:00PM, Police officers responded to two gun calls--one a
shots fired call and the other a fight with guns call--in two
adjacent areas. One Officer observed AO K.K. walk in front
of his patrol vehicle, reach into his pocket, and grab an object.
The Officer and his partner called out to the AO and asked
him about shots being fired, and AO K.K. took off running.
The Officer saw a dark colored object in AO K.K.'s hand that
looked like a handgun as he was running; he then observed
AO K.K. run into a house.

The Officer went to the house, announced his presence as
a police officer, and asked the occupants to open the door.
AO K.K. came outside wearing some of the same clothes he
had been wearing earlier and was out of breath and sweating.
The owner of the home (AO K.K.'s mother) signed a consent
to search. While inside the home, it was ascertained that the
firearm the Officer saw while he was running was stashed
under AO K.K.'s mother's mattress. The Officer recovered
one Reck P8 Kai firearm, which was loaded with nine live
rounds. Additionally, the Officer observed approximately two
eight balls of crack/cocaine in plain view in an open dresser
drawer in the bedroom where the gun was found. The Officer
recovered the drugs for destruction purposes because there
was a child in the home. The police did not charge anyone
with criminal possession of a controlled substance.
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Another Officer heard a call that a male with a gun was with a
female running into the home discussed above. Upon arrival,
the Officer saw a live round near the living room doorway.
Upon speaking with the residents of the home, they agreed to
allow the Officers to search the living room. The Officer then
returned to his patrol vehicle to retrieve a consent to search.
While walking back to his vehicle, he saw AO K.K. in the
back of a patrol vehicle. The Officer knew AO K.K. from a
previous job. AO K.K. asked the Officer if his mom was going
to jail for this. He responded that he did not know what he was
talking about. AO K.K. asked the Officer if he could prevent
his mom from going to jail if he told the Officer where the gun
was located. The Officer responded that it was not his call.
AO K.K. then said that the gun was under his mother's bed.
The Officer told the other officers who were inside the home,
and the gun was recovered. After the gun was recovered, AO
K.K. screamed to his mother that he only had the gun because
he had previously been shot.

Conclusions of Law

Pursuant to CPL § 722.23(1)(a), the Court shall order
removal of the action to Family Court unless, within 30 days
of arraignment, the District Attorney makes a written motion
to prevent removal of the action.

Pursuant to CPL § 722.23(1)(d), the Court shall deny
the district attorney's motion to prevent removal unless the
Court determines that extraordinary circumstances exist that
should prevent the transfer of the action to Family Court.

CPL § 722.23 does not define the term “extraordinary
circumstances”.

In People v T.P., 73 Misc 3d 1215(A) (NY Co Ct 2021), the
Court referenced the common dictionary and the legislative
history of the Raise the Age legislation and interpreted
“extraordinary circumstances” to mean that “the People's
Motion Opposing Removal must be denied unless they
establish the existence of an 'exceptional' set of facts which
'go beyond' that which is 'usual, regular or customary' and
which warrant retaining the case in the Youth Part instead of
removing it to the Family Court.”

New York State Assembly members debating the Raise
the Age legislation indicated that *2  the extraordinary
circumstances requirement was intended to be a “high
standard” for the District Attorney to meet, and denials of

transfers to Family Court “should be extremely rare”. NY
Assembly Debate on Assembly Bill A03009C, Part WWW,
at 39, April 8, 2017; see also, People v S.J., 72 Misc 3d 196
(Fam Ct 2021). “[T]he People would satisfy the 'extraordinary
circumstances' standard where 'highly unusual and heinous
facts are proven and there is a strong proof that the young
person is not amenable or would not benefit in any way from
the heightened services in the family court'. People v T.P., 73
Misc 3d 1215(A) (NY Co Ct 2021) citing Assembly Record,
p. 39.

The legislators indicated that in assessing ”extraordinary
circumstances“, the Judge should consider the youth's
circumstances, including both aggravating factors and
mitigating circumstances. People v T.P., 73 Misc 3d 1215(A)
(NY Co Ct 2021); Assembly Record, pp. 39 to 40.
Aggravating factors make it more likely that the matter should
remain in Youth Part, and mitigating circumstances make it
more likely that the matter should be removed to Family
Court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021).

Aggravating factors include whether the AO: (1) committed a
series of crimes over multiple days, (2) acted in an especially
cruel and heinous manner, and (3) led, threatened, or coerced
other reluctant youth into committing the crimes before the
court. People v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly
Record, p. 40.

Mitigating circumstances are meant to include a
wide range of individual factors, including economic
difficulties, substandard housing, poverty, difficulties
learning, educational challenges, lack of insight and
susceptibility to peer pressure due to immaturity, absence of
positive role models, behavior models, abuse of alcohol or
controlled substances by the AO, or by family or peers. People
v S.J., 72 Misc 3d 196 (Fam Ct 2021); Assembly Record at 40.

”The People may not, in any way, use the [AO's] juvenile
delinquency history, including any past admissions or
adjudications, in any application for removal under the
statute.“ People v J.J., 74 Misc 3d 1223(A) [NY Co Ct

2022]; citing Family Court Act § 381.2(1); see also,

People v. M.M., 64 Misc 3d at 269, supra, citing Green v.
Montgomery, 95 NY2d 693, 697 (2001).

CPL § 722.23(1)(b) mandates that every motion to prevent
removal of an action to Family Court ”contain allegations of
sworn fact based upon personal knowledge of the affiant.“
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This Court considered only those exhibits and documents

whose content fall within the mandate of CPL § 722.23(1)
(b) in making this decision.

Extraordinary circumstances that should prevent the transfer
of the action to Family Court do not exist here. These
facts here are not exceptional. The People allege that, while
responding to a ”shots fired“ call, police officers saw AO
K.K. running with a gun in his hand. Officers later searched
AO K.K.'s mother's room; they recovered the gun from under
her mattress, and they saw two eight balls of crack/cocaine
in her open dresser. Defense counsel alleges that AO K.K.
had gone to a neighbor's home to watch the Super Bowl. As
he was walking home, two officers pulled up to AO K.K. on
the wrong side of the street and ordered him to stop. Defense
counsel argues that the Officers ordered AO K.K. to stop with
very little, if any, reason to do so. It is not clear that the officers
continued to the scene where the shots were fired.

The People do not allege that AO K.K. fired the gun or
otherwise used the gun in furtherance of any crimes. There
are no aggravating factors here. AO K.K. did not commit
a series of crimes over multiple days, act in an especially
cruel and heinous manner, or lead, threaten, or coerce other
reluctant youth into committing the crimes before the court.
However, *3  there are mitigating circumstances. The fact
that police recovered crack cocaine from an open drawer in
AO K.K.'s mother's bedroom suggests that AO K.K. lacks
positive behavior models and support at home.

This Court finds that the People failed to meet their burden
of proving that this young person is not amenable to or
would not benefit in any way from the heightened services
in Family Court. Defense counsel states that AO K.K. has
attended every scheduled appointment with Probation, but for
one appointment when he did not have transportation. Even
though he was unable to physically attend the meeting, he
called his Probation Officer to explain the situation. He has
fully abided by his curfew since it was set. He is participating
in community-based programs and is registered for a GED
program this Fall.

This is not the rare, ”one out of 1,000 cases“ that the
Legislature envisioned would remain in the Youth Part and
not be removed to Family Court. (Assembly, Record of
Proceedings, April 8, 2017, pp. 37-38); see People v J.M.,
64 Misc 3d 259, 268 [NY Co Ct 2019]. Extraordinary
circumstances do not exist to prevent the transfer of this action
to Family Court. This matter shall be removed.

This constitutes the opinion, decision, and order of this Court.

SO ORDERED.

ENTER,

HON. BRENDA M. FREEDMAN

Copr. (C) 2024, Secretary of State, State of New York
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In the Matter of Desmond
J., a Person Alleged to be a

Juvenile Delinquent, Appellant.
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Argued May 6, 1999;
Decided June 10, 1999

CITE TITLE AS: Matter of Desmond J.

SUMMARY

Appeal, by permission of the Court of
Appeals, from an order of the Appellate
Division of the Supreme Court in the Second
Judicial Department, entered September 14,
1998, which affirmed an order of the Family
Court, Queens County (Nora Freeman, J.),
adjudicating appellant a juvenile delinquent
upon a finding that appellant committed acts
which, if committed by an adult, would
constitute the crimes of rape in the first degree,
burglary in the second degree, and sexual abuse
in the first degree.

Matter of Desmond J., 246 AD2d 111, affirmed.

HEADNOTE

Infants

Juvenile Delinquents
Sufficiency of Delinquency Petition upon
Removal from Criminal Court

In a juvenile delinquency proceeding in which
respondent, then 14 years old, was originally
charged in criminal court with first degree rape
and related crimes, the juvenile delinquency
petition was not jurisdictionally defective
where the felony complaint, which was based
on hearsay allegations from a detective, and
supporting papers from the criminal proceeding
were transferred to Family Court in the
interests of justice and “deemed to be” a
juvenile delinquency petition, and where the
complainant, on the day after the transfer,
signed a supporting deposition affirming the
truthfulness and accuracy of the allegations of
the felony complaint, since Family Court Act
§ 311.1 (7) excuses removal petitions from
strict compliance with the otherwise applicable
provisions of section 311.1. The allegations
in the felony complaint were acceptable for
commencing a criminal action; thus, if the
felony complaint and other documents from
the criminal proceeding are deemed a petition,
it defies common sense and the clearly
expressed intent of the Legislature that such
papers should be deemed to be an incurable
jurisdictionally deficient petition. The timing of
the filing of the deposition did not constitute
an improper amendment of the petition to cure
the legal insufficiency of the factual allegations
since the presentment agency immediately
filed the supporting deposition on the date
of respondent's initial appearance in Family
Court, and in a removal context, that was the
earliest stage at which the deposition could
have been filed.
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OPINION OF THE COURT

Memorandum.

The order of the Appellate Division should be
affirmed, without costs.

In this juvenile delinquency proceeding,
respondent, then 14 years old, was originally
charged in a felony complaint with rape in the
first degree and other related crimes. The felony
complaint was based on hearsay allegations
from a detective. Following arraignment in
criminal court, the case was transferred to
Family Court “in the interests of justice”
pursuant to CPL 180.75. The order contains
an uncontested finding by the criminal court
of reasonable cause to believe that respondent
committed the crimes charged in the felony
complaint (see, CPL 725.05 [3]).

The felony complaint and supporting papers
from the criminal proceeding were transferred
to Family Court, where they were “deemed
to be” a juvenile delinquency petition (Family
Ct Act § 311.1 [7]). On the day after the
transfer, the complainant signed a supporting

deposition affirming the truthfulness and
accuracy of the allegations of the felony
complaint. One day later, respondent made
his first appearance in Family Court. The
presentment agency immediately handed up the
supporting deposition and requested that it be
filed with the papers transferred from criminal
court. Respondent objected, arguing that only
the felony complaint and the other papers
transferred from criminal court could properly
be deemed the petition. Respondent also moved
to dismiss the petition as jurisdictionally
defective, as it did not contain non-hearsay
allegations satisfying all of the elements of the
crimes charged.

Family Court denied the motion, and the
Appellate Division affirmed, holding that
Family Court Act § 311.1 (7) “excuses
removal petitions from strict compliance with
the otherwise applicable provisions of section
311.1” (246 AD2d 111, 115). The court noted
that the allegations in the felony complaint
were acceptable for commencing a criminal
action. Thus, if the felony complaint and other
documents from the criminal proceeding are
“deem[ed]” a petition under Family Court Act §
311.1, it “defies common sense and the clearly
expressed intent of the Legislature that such
papers should be deemed to be an incurable
jurisdictionally deficient petition” (id., at 117).
We agree.

Pursuant to Family Court Act § 311.1 (7),
the felony complaint and additional papers
transferred from criminal court *951  are
deemed to satisfy the requirements of Family
Court Act § 311.1 (3). However, section
311.1 (7) does not expressly reference the
requirement contained in Family Court Act §
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311.2 (3) that “non-hearsay allegations of the
factual part of the petition or of any supporting
depositions establish, if true, every element
of each crime charged and the [juvenile's]
commission thereof.” A felony complaint, by
its very nature, need not satisfy this specific
Family Court jurisdictional threshold (see, CPL
100.15 [3]). However, the felony complaint is
legally “deemed” the petition. As section 311.2
states, and as this Court made clear in Matter of
Jahron S. (79 NY2d 632, 638):

“Family Court Act § 311.2 clearly contemplates
that ... supporting depositions may be filed in
addition to petitions and that the sufficiency of
the petition is to be measured by the factual
allegations contained not only in the petition
itself but also in any supporting deposition that
may be attached to it.”

Here, the complainant's supporting deposition
filed with the papers transferred from criminal
court satisfied the requirements of Family
Court Act § 311.2. Respondent does not
argue that the allegations in the deposition
were insufficient, but instead contends that the
timing of the filing of the deposition constituted
an amendment of the petition to cure the
“legal insufficiency of the factual allegations”
in violation of Family Court Act § 311.5 (2) (b)
and this Court's decision in Matter of Rodney
J. (83 NY2d 503, 508). We reject respondent's
argument.

The presentment agency immediately filed
the supporting deposition on the date
of respondent's (and the agency's) initial

appearance in Family Court. In a removal
context, this was the earliest stage at which
the deposition could have been filed. While
respondent contends that a deposition should
have been filed in criminal court prior to the
transfer, this would have been a superfluous,
if not irregular, action. It would not be good
and sound practice to require the filing of
a document in criminal court that has no
legal relevance to the criminal proceeding,
solely to anticipate a distinctive jurisdictional
requirement of Family Court. Nor need the
case be delayed in criminal court pending
a felony hearing or Grand Jury proceedings
which would then become part of the petition
pursuant to Family Court Act § 311.1 (7).
This might directly contravene the legislative
purpose to provide for a removal avenue “as
quickly as possible” (Matter of Vega v Bell,
47 NY2d 543, 550). *952  Under the facts
of this case, the deposition was timely filed
with the petition (Family Ct Act § 311.2) and
thus was not an improper amendment of the
petition within the meaning of Family Court
Act § 311.5. We deem it unnecessary in this
context to decide any broader question.

Chief Judge Kaye and Judges Bellacosa, Smith,
Levine, Ciparick, Wesley and Rosenblatt
concur.
Order affirmed, without costs, in a
memorandum.

Copr. (C) 2024, Secretary of State, State of New
York
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SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division
of the Supreme Court in the First Judicial
Department, entered October 21, 2003. The
Appellate Division affirmed an order of the
Family Court, Bronx County (Alma Cordova,
J.), which had adjudicated appellant a juvenile
delinquent, upon a fact-finding determination
that appellant had committed acts which, if
committed by an adult, would have constituted
the crimes of attempted robbery in the first
degree, attempted robbery in the second degree,
assault in the second degree (two counts),
attempted grand larceny in the fourth degree,
and attempted criminal possession of stolen
property in the fifth degree.

Matter of Michael M., 309 AD2d 631, reversed.

HEADNOTES

Infants
Juvenile Delinquents
Sufficiency of Removal Order

(1) In a juvenile delinquency proceeding
that originated with the filing in Criminal
Court of a felony complaint signed by a
police officer and based on his interview
of the victim, the order of removal to
Family Court and the accompanying pleadings
and proceedings containing only hearsay
allegations were insufficient to satisfy the
jurisdictional requirements for filing in Family
Court. A removal order must be supported
by nonhearsay factual allegations sufficient to
establish every element of the crimes charged
and the juvenile's commission of the crimes.
Although a removal order and all associated
pleadings and proceedings are deemed by
Family Court Act § 311.1 (7) to be a petition
to originate a juvenile delinquency proceeding
in Family Court, the removal order and all
associated pleadings and proceedings are not
deemed to constitute a facially sufficient
petition by virtue of section 311.1 (7)'s express
terms. Section 311.1 (7) exempts a removal
order from compliance with the requirement
that a juvenile delinquency petition contain
certain allegations required by section 311.1,
but it does not excuse compliance with the
requirement in section 311.2 (3) that petitions
and/or supporting depositions must contain
nonhearsay allegations.

Infants
Juvenile Delinquents
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Sufficiency of Removal Order--Jurisdictional
Defect is Nonwaivable

(2) In a juvenile delinquency proceeding
that originated with the filing in Criminal
Court of a felony complaint signed by a
police officer and based on his interview
of the victim, the order of removal to
Family Court and the accompanying pleadings
and proceedings containing only hearsay
allegations were insufficient to satisfy the
jurisdictional requirements for filing in
FamilyCourt. *442  The jurisdictional defect
was nonwaivable and thus reviewable for the
first time on appeal.
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forrespondent. *443
Pursuant to the express terms of Family Court
Act § 311.1 (7), when a juvenile offender
proceeding is commenced in Criminal Court
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and removed to Family Court, the order of
removal, which consists of the Criminal Court
pleadings and proceedings, is legally sufficient
to constitute a valid petition notwithstanding
that it does not contain nonhearsay allegations
establishing each element of the crimes
charged. Therefore, the failure to supplement
the removal petition with a supporting
deposition containing nonhearsay allegations is
nonetheless jurisdictionally sound and, in any
event, may not be challenged for the first time
on appeal.
(Matter of Detrece H., 78 NY2d 107; Matter
of Desmond J., 246 AD2d 111, 93 NY2d 949;
Matter of David M., 229 AD2d 345; Matter of
Edward B., 80 NY2d 458; Matter of Neftali D.,
85 NY2d 631; Matter of City School Dist. v
New York State Pub. Empl. Relations Bd., 144
AD2d 35; Matter of Allstate Ins. Co. v Libow,
106 AD2d 110, 65 NY2d 807; American Lodge
Assn. v East N.Y. Sav. Bank, 100 AD2d 281;
Sanders v Winship, 57 NY2d 391; Matter of
Vega v Bell, 47 NY2d 543.)

OPINION OF THE COURT

Read, J.

This appeal calls upon us to decide whether
the jurisdictional requirements for filing in
Family Court are met when an order of removal
and the accompanying pleadings and **2
proceedings contain only hearsay allegations;
and, if they are not met, whether this deficiency
is waivable. For the reasons that follow, we
conclude that such a removal is jurisdictionally
defective. Further, the defect is nonwaivable
and thus is reviewable for the first time upon
appeal.

I.
This case originated with the filing of a
felony complaint on April 3, 2002 in Criminal
Court, Bronx County. The complaint charged
appellant Michael M., who was 14 years old at
the time, with participating in a group assault
on a 13-year-old boy to steal his bicycle. In
the resulting melee, the 13 year old suffered a
broken leg. The felony complaint was signed by
a police officer and was based on his interview
of the victim. In other words, the complaint
contained only hearsay.

After Michael M. was arraigned, he was
interviewed by the New York City Criminal
Justice Agency, which recommended juvenile
offender treatment. Accordingly, at a calendar
call on May 15, 2002, the prosecutor asked
Criminal Court to removethe *444  case to
Family Court “pursuant to CPL 180.75 [and]
210.43,” 1  and handed up a form removal order
for the judge to sign. 2  The prosecutor cited
three factors to support her oral application:
that Michael **3  M. was not the “sole
participant” in the attack; that removal would
assure that the victim, who was of “tender age,”
would not be “subjected to needless trauma”;
and that removal would not negatively affect
the criminal justice system (see CPL 180.75
[6] [b]). The judge asked if there were “[a]ny
objections,” and Michael M.'s attorney replied
“No.” The judge did not place on the record the
reasons causing him to exercise his discretion
to order removal (cf. CPL 180.75 [6] [a], [c];
see also Matter of Raymond G., 93 NY2d 531,
538 [1999]). He immediately signed the order,
which directed Michael M. to appear in Family
Court a week later, on May 22, 2002.
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At his initial Family Court appearance, Michael
M. was served with the felony complaint,
the removal order and the transcript of the
Criminal Court proceeding. On November 14,
2002, Family Court found that Michael M.
had committed acts which, if committed by
an adult, would constitute the felonies of
attempted robbery in the first degree, attempted
robbery in the second degree, assault in the
second degree (two counts), attempted grand
larceny in the fourth degree and attempted
criminal possession of stolen property in the
fifth degree. By orderof *445  disposition dated
November 22, 2002, Family Court placed him
on probation for 24 months.

Michael M. challenged Family Court's
jurisdiction in this matter for the first
time on appeal, arguing that the removal
order and its accompanying papers were
facially insufficient because they contained
only hearsay allegations. Citing to Matter
of Desmond J. (93 NY2d 949 [1999]), the
Appellate Division rejected Michael M.'s
claim, stating that “[o]n this record, jurisdiction
was sufficiently established” (309 AD2d 631
[1st Dept 2003]). We now reverse.

II.
A juvenile delinquency proceeding “is
originated [in Family Court] by the filing
of a petition” (Family Ct Act § 310.1 [1]).
Family Court Act § 311.1 specifies the
delinquency petition's contents. As relevant on
this appeal, Family Court Act § 311.1 (7)
provides that a removal order from a criminal
court to Family Court and all associated
“pleadings and proceedings” (other than those
not yet transcribed) “shall be deemed to be a
petition filed pursuant to subdivision one of

section 310.1 containing all of the allegations
required by this **4  section [i.e., Family
Ct Act § 311.1] notwithstanding that such
allegations may not be set forth in the manner
therein prescribed” (emphasis added). Here,
the presentment agency takes the position
that by virtue of section 311.1 (7)'s express
terms, the removal order and whatever other
pleadings and proceedings may accompany it
in an individual case are deemed to constitute a
facially sufficient petition. We disagree.

(1) The need for nonhearsay allegations stems
not from Family Court Act § 311.1 (“this
section”), but instead from subdivision (3)
of a different section--Family Court Act §
311.2. The latter provision mandates that the
factual allegations of a petition and/or any
supporting depositions must contain “non-
hearsay allegations [to] establish, if true,
every element of each crime charged and the
respondent's commission thereof” (Family Ct
Act § 311.2 [3]; see also Family Ct Act §
315.1 [1] [a]; [2]). Section 311.1 (7) exempts
a removal order from compliance with the
requirements of section 311.1; it does not
excuse compliance with section 311.2 and
its nonhearsay requirements. Accordingly, we
conclude that removals must be supported
by nonhearsay factual allegations to establish
every element of the crimes charged and the
juvenile's commission of these crimes.

Other provisions in the Family Court
Act support our reading of Family
Court Act § 311.1 (7). In 1978,
the Legislatureamended *446  former Family
Court Act § 731 to add the removal provision
as subdivision (3) (see L 1978, ch 481, § 48),
which provided in relevant part as follows:
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“When an order of removal . . . is filed
with [Family Court] such order and the
pleadings and proceedings transferred with
it shall be and shall be deemed to be a
petition filed pursuant to subdivision one of
this section containing all of the allegations
therein required notwithstanding that such
allegations may not be set forth in the manner
therein prescribed” (former Family Ct Act §
731 [3] [emphasis added]).

Subdivision (1) of former Family Court Act §
731, in turn, required the filing of a petition
to originate a juvenile delinquency proceeding
(comparable to Family Ct Act § 310.1 [1]). In
addition, subdivision (1) required the petition
to allege that the juvenile had committed an
act that, if done by an adult, would constitute a
crime and to specify the act as well as the time
and place of its commission (former Family Ct
Act § 731 [1] [a], restated in Family Ct Act §
311.1 [2], [3] [d], [e], [f], [g]); that the juvenile
was under 16 years old at the time of the alleged
act's commission (former Family Ct Act § 731
[1] [b], restated in Family Ct Act § 311.1 [3]
[c]); and that the juvenile required supervision,
treatment or confinement (former Family Ct
Act § 731 [1] [c], restated in Family Ct Act §
311.1 [3] [j]).

Thus, the removal provision enacted by the
Legislature in 1978 as former Family **5
Court Act § 731 (3) did not, by its express
terms, exempt a removal from compliance with
any of the former Act's requirements except
those in section 731 (1), which are broadly
comparable to Family Court Act § 311.1's
requirements from which a removal pursuant to
section 311.1 (7) is exempt. Underscoring this
point, the Legislature expressly stated that other

provisions of the former Family Court Act were
inapplicable to a removal order. For example,
the Legislature amended former Family Court
Act § 733, which provided for various
individuals to originate a juvenile delinquency
proceeding, to specify that its provisions did
“not apply to a proceeding originated by the
filing of an order of removal” (L 1978, ch 481, §
49; see also ch 481, § 50 [providing that former
Family Ct Act § 734, relating to procedures for
initiation of juvenile delinquency proceedings
by individuals, did not apply in the removal
context; ch 481, § 51 [providing that former
FamilyCt *447  Act § 734-a, relating to various
approvals for the filing of a petition, did not
apply in the removal context]). 3

Similarly, former Family Court Act § 739,
which governed release or detention after the
filing of a petition and prior to an order of
disposition, was amended by adding language
as subdivision (c) to require that “[w]here
the petition consists of [a removal order],
the petition shall be deemed to be based
upon a determination that probable cause
exists to believe the respondent is a juvenile
delinquent and the respondent shall not be
entitled to any further inquiry on the subject
of whether probable cause exists” (L 1978, ch
481, § 52). This language was carried over
into Family Court Act § 325.1 (5) when the
Legislature recodified the Family Court Act's
juvenile delinquency provisions in 1982 (L
1982, ch 920, § 1). Interestingly, however, the
Legislature provided an exception from section
325.1 (5) for a removal pursuant to CPL 725.05
(3)/CPL 180.75 (4)--the bases for Michael
M.'s removal--provided that the juvenile was
not afforded a probable-cause hearing for a
reason other than waiver. 4  The Legislature also

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS310.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS311.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS325.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS325.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000093&cite=NYFCS325.1&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS725.05&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS725.05&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS180.75&originatingDoc=I4e05d579dbe111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 


Matter of Michael M., 3 N.Y.3d 441 (2004)
821 N.E.2d 537, 788 N.Y.S.2d 299, 2004 N.Y. Slip Op. 08596

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6

enacted Family Court Act § 311.2 in 1982, but
did not similarly provide any express exception
from its nonhearsay requirements for a removal
pursuant **6  to CPL 725.05 (3)/CPL 180.75
(4).

Nor does our decision in Matter of Desmond J.,
which also involved a felony complaint based
solely on hearsay allegations, contradict our
reading of Family Court Act § 311.1 (7). At
the initial appearance in Family Court in Matter
of Desmond J., the presentment agency filed
a supporting deposition containing nonhearsay
allegations to comply with Family Court Act §
311.2 (3). The juvenile “objected, arguing that
only the felony complaint and the other papers
transferred from criminal court could properly
be deemed the petition[, and] moved to dismiss
the petition as jurisdictionally defective, as it
did not contain non-hearsay allegations” (93
NY2d at 950). Both Family Court and the
Appellate Division (246 AD2d 111 [2d Dept
1998]) rejected the juvenile's claim. *448

The Appellate Division adopted the position
pressed by the presentment agency here; i.e.,
that a removal order and whatever other
pleadings and proceedings may accompany
it are deemed by Family Court Act §
311.1 (7) to constitute a facially sufficient
petition. The Appellate Division recognized
that we had “consistently stated that a
juvenile delinquency petition must contain
nonhearsay factual allegations which support
every element of the crimes charged to meet
the legal sufficiency requirements of Family
Court Act § 311.2” (246 AD2d at 113, citing
Matter of Neftali D., 85 NY2d 631 [1995];
Matter of Rodney J., 83 NY2d 503 [1994];
Matter of Edward B., 80 NY2d 458 [1992];

Matter of Jahron S., 79 NY2d 632 [1992];
Matter of Detrece H., 78 NY2d 107 [1991];
and Matter of David T., 75 NY2d 927 [1990]).
“All of these cases were decided upon the
theory that because a juvenile delinquency
petition may be used to deprive a juvenile
of his liberty, the accuracy of the allegations
contained therein must be reliable” (246 AD2d
at 113-114). The Court concluded, however,
that these considerations were not relevant
in the removal context because “there will
generally have been proceedings held [i.e.,
a felony hearing or grand jury proceeding]
to test the case against the accused juvenile
offender”; and, further, the Criminal Court “is
required, depending upon the extent of action
previously taken in Criminal Court, to make
findings as to reasonable cause or evidentiary
sufficiency” (id. at 115).

We affirmed the Appellate Division, but on
different grounds entirely. As previously noted,
the presentment agency had filed a supporting
deposition satisfying the requirements of
Family Court Act § 311.2 (3) at the initial
appearance in Family Court. Because “[i]n a
removal context, this was the earliest stage at
which the deposition could have been filed,” we
concluded that the petition was not improperly
amended within the meaning of Family Court
Act § 311.5 (93 NY2d at 951), and was
therefore facially sufficient. Accordingly, in
Matter of Desmond J. we did not need to
reach the “broader question” that we now
resolve. (Id. at 952.) In short, because the
papers transferred from the Criminal Court,
as supplemented at the earliest possible **7
moment by the supporting deposition, in fact
satisfied the requirements of section 311.2 (3),
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we did not need to decide in Matter of Desmond
J. whether they were required to do so.

(2) We have, moreover, consistently viewed
petitions failing to satisfy Family Court Act
§ 311.2 (3) as exhibiting a nonwaivable
jurisdictional defect (see *449  Matter of
Neftali D., 85 NY2d at 636-637; Matter of
Rodney J., 83 NY2d at 507; Matter of Jahron
S., 79 NY2d at 637; Matter of Detrece H.,
78 NY2d at 109-110; Matter of David T., 75
NY2d at 929). 5  In People v Casey (95 NY2d
354 [2000]), we recently considered whether
a hearsay pleading violation of CPL 100.40
(1), from which Family Court Act § 311.2
is derived, is jurisdictional and nonwaivable.
We concluded that it was not. In doing so,
however, we noted “the importance of the
curability of a particular procedural defect
as a factor weighing in favor of requiring
preservation” (id. at 367). Because a legally
insufficient juvenile delinquency petition under
Family Court Act § 311.2 (3) cannot be cured
by amendment, “we have held that hearsay
pleading defects in delinquency petitions need
not be preserved” (id.).

Finally, there may indeed be cases where the
reliability of the charges in a felony complaint
will have been tested at a hearing or in the
grand jury or otherwise during the course of
juvenile offender proceedings taking place in a
criminal court prior to removal. In such cases,
the juvenile may receive protections equivalent
to a nonhearsay supporting deposition. In this
case, however, no such equivalent protections
were afforded Michael M.

Accordingly, the order of the Appellate
Division should be reversed, without costs, and
the petition dismissed.

R.S. Smith, J. (dissenting). We dissent, and
would hold that Michael M. waived his right
to have a nonhearsay deposition filed in
support of the juvenile delinquency petition
when he failed to raise **8  this issue at any
time before taking an appeal.

I

On April 2, 2002, a 13-year-old boy with a
bicycle was set upon by a gang of other boys
near Yankee Stadium. The assailants, trying to
steal the bicycle, punched the victim in the face,
knocked him down and kicked him while he lay
on the ground. Michael, 14, was arrested near
the scene and identified by thevictim *450  and
other witnesses as one of the participants in the
assault.

Michael was arraigned on a felony complaint
in Criminal Court. As is permissible (CPL
100.15 [3]), the Criminal Court complaint
was based on hearsay; the arresting officer
related what the victim had told him. Later, the
prosecutor decided that a felony prosecution
would not be necessary, and that a juvenile
delinquency proceeding in Family Court would
be preferable. On motion of the prosecution,
and without objection, Michael's case was
removed to Family Court.

Family Court complaints, unlike felony
complaints in Criminal Court, must contain, or
be supported by depositions that contain, “non-
hearsay allegations” (Family Ct Act § 311.2
[3]). Thus, after the case was removed, the
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City of New York, which was presenting the
delinquency petition, should have submitted to
the Family Court a deposition from the victim
supporting the officer's hearsay complaint
(Matter of Desmond J., 93 NY2d 949 [1999]).
The City omitted to do this. Michael did not
complain of, or call the Family Court's attention
to, the omission.

The case proceeded to a hearing, and Family
Court found that Michael had committed
acts which, if committed by an adult, would
have constituted attempted robbery in the first
degree, assault in the second degree, and
several other crimes. Michael was adjudged a
juvenile delinquent and placed on probation
for 24 months. The Family Court's order of
disposition required that he receive counseling
and obey curfews. Michael appealed from this
order and on appeal argued, for the first time,
that the proceedings against him were flawed
because no deposition containing “non-hearsay
allegations” had been filed.

II

It is an unquestioned rule, applicable in almost
all cases, that a litigant may not complain
on appeal of errors that he did not bring to
the attention of the lower court. There are a
few exceptions, for errors so fundamental that
justice requires their correction, but there is no
reason in principle why a violation of the “non-
hearsay” requirement of Family Court Act §
311.2 (3) should be placed in that category.
Michael's argument here, which the majority
accepts, is based not on principle but on some
peculiarities in our Court's case law.

One of the errors considered so fundamental
that it may be raised for the first time
**9  on appeal is the failure of an
accusatoryinstrument *451  to allege facts that
constitute the charged crime. Where the acts the
defendant allegedly committed do not violate
the criminal statute on which the prosecution
is based, we have permitted defendants to raise
the issue on appeal even though they did not
raise it below. We have grounded this result on
the theory that an accusatory instrument that
fails to allege essential facts is insufficient to
confer jurisdiction on the trial court (People v
Case, 42 NY2d 98 [1977]).

In Case, we stated the rule broadly: “A
valid and sufficient accusatory instrument is
a nonwaivable jurisdictional prerequisite to
a criminal prosecution” (id. at 99; citation
omitted). Language like this is open to the
mistaken interpretation that not just a failure
to allege facts constituting the charged crime,
but every technical defect in the instrument,
is a “nonwaivable jurisdictional” error. We
made such a mistake, in dictum, in People
v Alejandro (70 NY2d 133 [1987]). All we
held in Alejandro was that a misdemeanor
information charging defendant with resisting
arrest was jurisdictionally deficient when the
facts alleged failed to support an element
of the charged crime--that the arrest in
question was “authorized.” In stating the rule,
however, we tracked the language of the
statute governing misdemeanor informations,
Criminal Procedure Law § 100.40 (1) (c)--
which, like the Family Court Act section at
issue in this case, contains a “non-hearsay”
requirement. Thus, we said in Alejandro that
an information which “lacked the necessary
nonhearsay allegations which would establish,
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‘if true, every element of the offense charged
and the defendant's commission thereof’ ”
contained a “jurisdictional defect which was
not waived by defendant's failure to raise the
issue until after completion of the trial” (id. at
134-135).

In People v Casey (95 NY2d 354, 362 [2000])
we found it necessary to “revisit” Alejandro
and we retracted “Alejandro's suggestion that
the . . . non-hearsay requirement of CPL 100.40
(1) (c) was ‘jurisdictional’ and, thus, non-
waivable and reviewable on appeal without
preservation.” Our holding in Casey rests in
part on an analysis of the background and
purpose of CPL 100.40 (1) (c), but also in
part on what we called “the general principles
governing the narrow instances where this
Court has departed from the requirement that
errors in criminal proceedings have to be
preserved at the trial court in order to be
reviewable as an issue of law.” (Id. at 363.) We
said in Casey:

“[T]he failure to preserve has been
excused for onlythe *452  most fundamental
procedural irregularities . . . [I]t is only
‘where “the error complained of goes to
the essential validity of the proceedings
conducted below” such that “the entire
trial is irreparably tainted,” [that] it need
not be preserved to present a question of
law reviewable by this Court’ (People v
Agramonte, 87 NY2d 765, 770 [quoting
People v Patterson, 39 NY2d 288, 295-296]
[emphasis supplied]). **10  Pleading errors
involving omission of elements of the
charged crime are fundamental. They impair
a defendant's basic rights to fair notice
sufficient to enable preparation of a defense
and to prevent double jeopardy. Hearsay

pleading defects do not implicate any of
those basic rights of an accused.” (Id. at
366 [emphasis added in part]; accord People
v Keizer, 100 NY2d 114, 121 [2003] [“a
purported hearsay defect in an accusatory
instrument is nonjurisdictional”].)

The reasoning of Casey is convincing, and
logically it should control our decision here.
A problem arises, however, because, in a two-
sentence dictum near the end of the Casey
opinion, we distinguished juvenile delinquency
proceedings from proceedings on Criminal
Court misdemeanor informations, thus seeming
to imply that the Casey rule would not apply in
delinquency cases. We said:

“Contrastingly, a legally insufficient juvenile
delinquency petition under Family Court Act
§ 311.2 (3), the counterpart to CPL 100.40
(1) (c), cannot be cured by amendment (see,
Family Ct Act § 311.5 [2] [b]). Thus, we
have held that hearsay pleading defects in
delinquency petitions need not be preserved
(see, Matter of Rodney J., 83 NY2d 503 [ ];
Matter of Detrece H., 78 NY2d 107).” (95
NY2d at 367.)

This dictum, unlike the rest of the Casey
opinion, will not withstand analysis. The first
sentence of the dictum distinguishes juvenile
delinquency from misdemeanor cases because
a flaw in a delinquency petition, unlike a
flaw in a misdemeanor information, “cannot
be cured by amendment.” As we noted in
Casey, the curability of a procedural defect is an
important factor weighing in favor of requiring
preservation. However, although a defect in
a delinquency petition cannot be cured by
amendment, it can be cured. Here, for example,
if Michael hadmade *453  a timely motion to
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dismiss the petition, his motion presumably
would have been successful, but the City could
simply have brought another petition. Here,
as in Casey, curability furnishes an important
reason why preservation should be required.

The second sentence of the Casey dictum
says “we have held” that hearsay defects in
delinquency petitions are nonwaivable--but the
two cases cited for that proposition do not
support it. Neither Matter of Rodney J. (83
NY2d 503 [1994]) nor Matter of Detrece H.
(78 NY2d 107 [1991]) involved any issue of
waiver. In both cases, the alleged delinquent
had preserved the defect in the petition by
moving to dismiss in Family Court. The same
is true of two other cases cited by the majority
here, Matter of Jahron S. (79 NY2d 632
[1992]) and **11  Matter of Neftali D. (85
NY2d 631 [1995]). There appears to be only
one case, Matter of David T. (75 NY2d 927
[1990]) in which we held that a hearsay defect
in a delinquency petition was nonwaivable--
and David T. is a brief memorandum decision
in which we relied exclusively on Alejandro.
There is no reason why the David T. holding
should have survived our decision in Casey, 10
years later, to revisit Alejandro.

We thus conclude that the majority errs in
following the Casey dictum. We would instead
follow the Casey holding and the powerful
reasoning that supports it, and would conclude
that a hearsay defect in a delinquency petition,
like a hearsay defect in a criminal court
misdemeanor information, is nonjurisdictional
and may be waived.

III

The result in this case is unfortunate. It is
always unfortunate--though, of course, it is
sometimes inevitable--when a meritorious case
fails because of a lawyer's omission to file
the right piece of paper, but it is especially
so in juvenile delinquency cases. Such cases
serve not only to protect the community from
troubled young people like Michael, but to
give these young people themselves, to the
extent that an imperfect system can manage
it, the help they need. The rule the Court
adopts today, by magnifying the consequences
of a procedural error, correspondingly reduces
the chances of doing practical good. When a
boy or girl is adjudicated delinquent, and a
court orders the services that it thinks most
appropriate, the services may or may not help--
but they will certainly not help if they are
terminated in midstream because a lawyer has
belatedlydiscovered *454  a procedural glitch.
Nor is it helpful to send the message to Michael,
and to future Michaels, that violent and
antisocial conduct will have no consequences if
a lawyer can discover a long-neglected flaw in
paperwork.

IV

Accordingly, we would affirm the decision of
the Appellate Division.

Chief Judge Kaye and Judges G.B. Smith,
Ciparick and Rosenblatt concur with Judge
Read; Judge R.S. Smith dissents and votes to
affirm in a separate opinion in which Judge
Graffeo concurs.

Order reversed, etc.
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FOOTNOTES Copr. (C) 2024, Secretary of State, State of New
York

Footnotes

1 CPL 180.75 (4) provides that when a juvenile offender is arraigned before a local
criminal court upon a felony complaint, the court shall order removal to Family Court
at the District Attorney's request if, upon consideration of criteria specified in CPL
210.43 (2), removal is determined to be “in the interests of justice.” These criteria,
which the court must consider “to the extent applicable,” include the seriousness and
circumstances of the offense, the extent of harm caused and the evidence of guilt,
whether admissible or inadmissible at trial (CPL 210.43 [2]). Additional showings
are required where the felony complaint charges murder in the second degree, rape
in the first degree and other specified serious crimes (see CPL 180.75 [4]). Further,
where a court directs removal to Family Court, the provisions of CPL 725.05 govern
the order. For a removal order made pursuant to CPL 180.75 (4), the court must
specify the act or acts it found “reasonable cause to allege” (CPL 725.05 [3]).

2 The form order purports to be an order for Supreme Court to remove a criminal
proceeding to Family Court upon the People's motion, acting pursuant to paragraph
(a) of CPL 180.75 (4). This provision, which took effect on September 1, 1978 (see
L 1978, ch 481, §§ 33, 67), was repealed when section 180.75 (4) was substantially
amended, effective August 4, 1979 (see L 1979, ch 411, §§ 5, 26; Governor's
Approval Mem, 1979 McKinney's Session Laws of NY, at 1800). Thus, the order is
not only boilerplate, but outdated boilerplate.

3 When the Legislature recodified the Family Court Act's juvenile delinquency
provisions in 1982, it restricted origination of juvenile delinquency proceedings to
presentment agencies (see Family Ct Act § 310.1 [2]; see also L 1982, ch 920, §§
1, 28).

4 As a result, Michael M. would have been entitled to a probable-cause hearing in
Family Court because he was not afforded a hearing to test the evidence in Criminal
Court, and he did not waive his right to a hearing on the felony complaint.

5 The dissent suggests that this disserves young people charged with juvenile
delinquency. We do not doubt that among the purposes of a delinquency
adjudication is the provision of necessary services to the delinquent. But we
recognize as well that a system of justice must always ensure that procedural
safeguards are met and legal requirements are fulfilled. Under our law, presentment
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agencies may only prosecute based on a facially sufficient petition. Because their
failure to do so has consequences, we are confident that they will be vigilant about
complying with their statutory mandate in the future.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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CITE TITLE AS: Matter of Robert O.

SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division of
the Supreme Court in the Second Judicial
Department, entered September 12, 1994,
which affirmed an order of disposition of
the Family Court, Dutchess County (Damian
J. Amodeo, J.), entered upon a fact-finding
order of that court finding, upon respondent's
admission, that he had committed an act
constituting unlawful possession of a weapon
by a person under 16 years of age, adjudicating
respondent to be a juvenile delinquent and
placing him on probation for a term of 12
months.

Matter of Robert O., 207 AD2d 783, affirmed.

HEADNOTES

Infants
Juvenile Delinquents

Failure to Hold Timely Initial Appearance Not
Ground for Dismissal with Prejudice

(1) In a juvenile delinquency proceeding, the
failure to hold the “initial appearance” within
10 days of the filing of the delinquency petition
as required by Family Court Act § 320.2
is not alone a reason to foreclose a timely
prosecution of the underlying charges. While
the Legislature has seen fit to give protected
status to the 60-day limit for commencing
the fact-finding phase by enacting the speedy
fact-finding right and by providing an express
ground for dismissal for its violation, the time
period for holding the initial appearance has not
been granted similar protected status. Nowhere
in the Family Court Act is a dismissal for a
violation of the 10-day limit for holding the
initial appearance elevated to the status of a
ground for dismissal with prejudice, and such
a provision will not be read into the statute.
Moreover, the requirement of Family Court
Act § 320.2 that “good cause” for the delay
be shown before departing from the 10-day
initial appearance time limit is not eviscerated
by permitting refiling of the petition, in view
of the significant consequences that may result
from the presentment agency's failure to show
good cause for the delay.

TOTAL CLIENT SERVICE
LIBRARY REFERENCES

Am Jur 2d, Juvenile Courts and Delinquent and
Dependent Children, §§ 71, 73.

Family Ct Act § 320.2.

NY Jur 2d, Domestic Relations, § 1381. *10
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ANNOTATION REFERENCES

See ALR Index under Children; Juvenile
Courts and Delinquent Children.

POINTS OF COUNSEL

Schisler & Sall, Poughkeepsie (Richard C.
Schisler and David B. Sall of counsel), for
appellant.
The refiling of the juvenile delinquency
petition herein, after its dismissal on speedy
hearing grounds pursuant to Family Court Act
§§ 310.2 and 320.2 (1), where appellant did
nothing to cause the delay, was totally improper
and without authority and the refiled petition
should have been dismissed. (Matter of Robert
S., 192 AD2d 612; Matter of Frank C., 70
NY2d 408; Matter of Detrece H., 78 NY2d 107;
Matter of Shannon FF., 189 AD2d 420; Matter
of Tommy C., 182 AD2d 312.)
Ian G. MacDonald, County Attorney,
Poughkeepsie (Victor A. Civitillo and Christian
R. Cullen of counsel), for presentment agency,
respondent.
I. The court below properly found that the
presentment agency may file a second petition
identical to one which was dismissed for failure
to conduct the first appearance within 10 days
because there is no right to a speedy first
appearance comparable to the right to a speedy
fact finding. (Matter of Frank C., 70 NY2d
408; Matter of Randy K., 77 NY2d 398; Matter
of Christopher WW., 189 AD2d 411; Matter
of Robert S., 192 AD2d 612; Matter of Jose
R., 83 NY2d 388; Matter of Atthis D., 205
AD2d 263; Matter of Satori R., 202 AD2d 432.)
II. The court below properly found that the
presentment agency may file a second petition

identical to the first one which was dismissed
for failure to conduct the first appearance
within 10 days because appellant's right to a
speedy fact-finding hearing was not violated.
(Matter of Gabriel R., 208 AD2d 984; Matter of
Shannon FF., 189 AD2d 420; Matter of Tommy
C., 182 AD2d 312; Matter of Jessie C., 154
Misc 2d 103; Matter of J. V., 127 Misc 2d 780;
Matter of Rodney J., 83 NY2d 503; Matter of
Jahron S., 79 NY2d 632; Matter of Detrece H.,
78 NY2d 107; Matter of David T., 75 NY2d
927.)
Jane M. Spinak, New York City, and Robyn
B. Millman for the Juvenile Rights Division of
The Legal Aid Society, amicus curiae.
The presentment agency in a juvenile
delinquency proceeding should not be allowed
to refile an identical petition to one which
was previously dismissed due to a violation of
Family Court Act § 320.2 (1). (Matter of Jose
R., 83 NY2d 388; *11  Matter of Randy K., 77
NY2d 398; Matter of Frank C., 70 NY2d 408;
Matter of Satori R., 202 AD2d 432; Matter of
Robert S., 192 AD2d 612; Matter of Atthis D.,
205 AD2d 263; Matter of Detrece H., 78 NY2d
107; Matter of Shannon FF., 189 AD2d 420.)
Paul A. Crotty, Corporation Counsel of New
York City (Kristin M. Helmers and Deborah
R. Douglas of counsel), for New York City,
amicus curiae.
The Court below properly concluded that a
dismissal based upon the failure to hold an
initial appearance within 10 days after the filing
of the petition did not preclude the filing of
a second petition on “speedy trial” grounds,
where, as here, the fact-finding proceeding
commenced within 60 days of the juvenile's
initial appearance on the original petition.
(Matter of Detrece H., 78 NY2d 107; People
v Lomax, 50 NY2d 351; Matter of Gabriel R.,
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208 AD2d 984; Matter of Shannon FF., 189
AD2d 420; Matter of Tommy C., 182 AD2d
312; Matter of Aaron J., 80 NY2d 402; Matter
of Atthis D., 205 AD2d 263, 85 NY2d 924;
Matter of Kevin G., 159 Misc 2d 288; Royal
Zenith Corp. v Continental Ins. Co., 63 NY2d
975; Matter of Jose R., 83 NY2d 388.)

OPINION OF THE COURT

Titone, J.

In this juvenile delinquency proceeding we
are called upon to determine the consequences
of a failure to hold the “initial appearance”
within 10 days of the filing of the delinquency
petition as required by Family Court Act §
320.2. We conclude that this flaw is not alone a
reason to foreclose a timely prosecution of the
underlying charges.

On March 2, 1993, the presentment agency
filed a petition alleging that respondent
committed acts, which if committed by an
adult, would constitute the crimes of burglary
in the first degree, burglary in the second
degree and petit larceny. The charges stem from
respondent's alleged breaking and entering
into a residence while armed and his theft
of property therefrom. Respondent's initial
appearance on the petition was not held until
March 29, 1993.

Respondent then moved to dismiss the petition
on the ground that the initial appearance was
not held within 10 days of the date the petition
was filed as required by Family Court Act §
320.2 (1) and no good cause was shown for
the delay. The presentment agency conceded
that dismissal of that petition was proper
since no good cause had been shown, but

argued that *12  dismissal should be without
prejudice to refile the petition. Family Court
granted the motion and dismissed the petition
on April 26, 1993. 1  On May 3, 1993, the
presentment agency filed an identical petition
against respondent. Respondent's appearance
on the second petition was held on May 11,
1993.

Respondent then moved to dismiss the second
petition pursuant to Family Court Act §§ 310.2,
320.2 and 332.1 (8) on the ground that his right
to a speedy fact-finding hearing was violated.
Family Court denied the motion, holding that
the right to speedy fact finding guaranteed by
the Family Court Act “is not compromised
by allowing the refiling of a petition” where,
as here, the fact-finding hearing commenced
within 60 days of the initial appearance on the
first petition. Respondent preserved his right
to appeal after admitting that he committed
acts constituting unlawful possession of a
weapon by a person under 16 in satisfaction of
all charges in the petition. 2  Respondent was
adjudicated a juvenile delinquent and placed on
probation for a term of 12 months.

The Appellate Division affirmed, with one
Justice dissenting. The majority concluded that
the presentment agency was not precluded
from refiling a delinquency petition after the
first was dismissed for failure to hold the
initial appearance within 10 days of such
filing where the juvenile's separate right to a
“speedy hearing” was observed. The dissent
opined that the presentment agency's failure
to show “good cause” for the belated initial
appearance required dismissal of the petition
with prejudice in order to give effect to the
statutory “good cause” language. We granted
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respondent permission to take this appeal, and
now affirm.

The Family Court Act prescribes the
procedures and time frames for conducting the
juvenile's “initial appearance,” which is “the
proceeding on the date the respondent first
appears before the court after a [delinquency]
petition has been filed and any adjournments
thereof” (Family Ct Act § 320.1). 3  At the
initial appearance, the juvenile is appointed
a Law *13  Guardian if independent counsel
has not been retained, informed of the charges
contained in the petition, and furnished with a
copy of the petition (Family Ct Act § 320.2
[2]; § 320.4 [1]). At that time, the court must
determine whether detention of the juvenile is
warranted, whether the case should be referred
to the probation service for adjustment services,
the date of the probable-cause hearing for a
detained child, the date of the fact-finding
hearing, and other issues properly before it (id.,
§ 320.4 [2] [a]-[e]). Family Court Act § 320.2
(1) provides that “[i]f the respondent is not
detained, the initial appearance shall be held
as soon as practicable and, absent good cause
shown, within ten days after a petition is filed.”

Where the juvenile is not detained, an
adjudication on the merits of the petition's
charges, known as the “fact-finding” phase
of the process, “shall commence not more
than sixty days after the conclusion of the
initial appearance” (Family Ct Act § 340.1 [2]),
subject to adjournments for good cause and
special circumstances (see, id., § 340.1 [3]-
[5]). The Legislature has given the time frame
for commencing the fact-finding phase special
status by providing that “[a]fter a petition has
been filed ... the respondent is entitled to a

speedy fact-finding hearing” (id., § 310.2).
No counterpart to this section exists for the
initial appearance. To protect a juvenile's right
to a “swift and certain adjudication” within
the designated 60-day time period (see, Matter
of Frank C., 70 NY2d 408, 413), Family
Court Act § 332.1 (8) expressly authorizes
the filing of a pretrial motion to “dismiss[ ]
a petition, or any count thereof, on the
ground that the respondent has been denied a
speedy fact-finding hearing contrary to section
310.2” (id., § 332.1 [8]). Thus, under the
legislative scheme, so long as the adjudication
is completed within 60 days, unless good-cause
or special-circumstances adjournments are in
order, a respondent's right to a speedy fact
finding has been preserved.

We reject respondent's contention that a
violation of the 10-day period for holding
the initial appearance alone warrants dismissal
of the petition with prejudice, regardless of
the date fact finding has commenced. While
the Legislature has seen fit to give protected
status to the 60-day limit for commencing
the fact-finding phase by enacting the speedy
fact-finding right and by providing an express
ground for dismissal for its violation, the
time period for holding the initial appearance
has not been granted similar protected status
(cf., Matter of Jose R., 83 NY2d 388
[dismissal of petition for failing to timely
complete dispositional phase not warranted
where Family Court Act *14  lacks provisions
establishing right to a speedy disposition and
authorizing dismissal of petition for such
violation]).

The Family Court does not have inherent power
to dismiss a juvenile delinquency petition.
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Rather, that authority is governed by statute,
and is available only in carefully delineated
circumstances (see, Family Ct Act §§ 315.1,
332.1). Specifically, in addition to a dismissal
for a denial of the right to a speedy fact
finding, the grounds for dismissal are expressly
limited to the existence of factual, legal or
jurisdictional defects in a petition (see, id., §
315.1), a violation of the Statute of Limitations
of Family Court Act § 302.2 (id., § 332.1
[9]) and a violation of the prohibition against
double jeopardy as provided by Family Court
Act § 303.2 (id., § 332.1 [10]). Where a petition
is dismissed as jurisdictionally defective,
dismissal is generally without prejudice, and
the presentment agency's proper recourse is to
refile the petition (see, Matter of Detrece H., 78
NY2d 107, 111). While the parties here agree
that dismissal of the first petition was in order,
they dispute whether that dismissal was with
prejudice. Nowhere in the Family Court Act is a
dismissal for a violation of the 10-day limit for
holding the initial appearance elevated to the
status of a ground for dismissal with prejudice,
and we decline to read such a provision into this
statute.

Respondent and supporting amicus curiae
conclude that although the right to a speedy
initial appearance is not explicitly found in
the statute, it is encompassed in the right to a
speedy fact finding. In other words, they argue
that because the date of the fact-finding phase is
derived from the date of the initial appearance,
a delay of the initial appearance without good
cause necessarily constitutes a violation of the
speedy trial right and is thus similarly subject
to the remedy of dismissal under Family Court
Act § 332.1.

While theoretically a late initial appearance
may directly delay adjudication of the merits
in contravention of the statutory speedy fact-
finding mandate, here that consideration is
insignificant because no violation of the
speedy fact-finding right occurred. From
start to finish, respondent's adjudication was
completed within 60 days of his appearance
on the original petition. 4  Respondent does not
claim that an adjudication on the merits had to
be postponed due to the petition's refiling. *15

Indeed, were we to accept respondent's
argument that the right to a speedy fact
finding attaches to all individual proceedings
taking place after the petition is filed, and
is thus violated by holding a late initial
appearance, we would be constrained to reach
the same conclusion for an untimely probable
cause hearing, which by definition occurs
after the initial appearance, but prior to fact
finding (see, Family Ct Act § 325.2 [1], [2]).
Nonetheless, Family Court Act § 325.3 (4)
belies that contention, providing that “[i]f the
court or the presentment agency cannot hold
a probable cause hearing within the limits of
subdivision two of section 325.1, the court
may dismiss the petition without prejudice or
for good cause shown adjourn the hearing
and release the respondent pursuant to section
320.5” (emphasis added). Given that this
provision contemplates that dismissal without
prejudice may be an appropriate remedy for
failure to meet pre-fact-finding phase statutory
deadlines in lieu of a showing of good cause
for an adjournment, we conclude that similar
relief is appropriate to redress a belated initial
hearing, where no separate speedy fact-finding
violation has occurred. Indeed, it would be
illogical to permit dismissal without prejudice
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for a probable cause hearing violation and
not for an initial appearance violation, where
the former is further along in the process
and involves resolution of the substantive
question whether reasonable cause to believe
that respondent committed a crime exists.

Contrary to the views expressed by
the Appellate Division dissent below, the
requirement of Family Court Act § 320.2 that
“good cause” for the delay be shown before
departing from the 10-day initial appearance
time limit is far from eviscerated by permitting
refiling of the petition. The initial appearance,
like the arraignment of an adult charged with
a crime, 5  is the process by which the court
obtains jurisdiction over the minor, determines
if detention is warranted, and sets the dates for
further proceedings (Family Ct Act §§ 320.2,
320.4; *16  see also, Matter of Atthis D., 205
AD2d 263, 267). The presentment agency's

failure to show good cause for the arraignment
delay resulted in significant consequences--
the original petition was dismissed, jurisdiction
over the juvenile was thereby lost, and the
entire proceeding was stalled. As a result, the
presentment agency was then required to refile
the petition to regain jurisdiction and begin the
process anew (see, Matter of Detrece H., 78
NY2d 107, supra).

Accordingly, the order of the Appellate
Division should be affirmed, without costs.

Chief Judge Kaye and Judges Simons,
Bellacosa, Smith, Levine and Ciparick concur.
Order affirmed, without costs. *17

Copr. (C) 2024, Secretary of State, State of New
York

Footnotes

1 The order of dismissal does not indicate whether dismissal was with or without
prejudice to refile.

2 The presentment agency does not contest respondent's right to appeal in this case.

3 The clerk of the court “shall notify the presentment agency and any appointed law
guardian of the initial appearance date” (id., § 320.2 [4]) to “insure [ ] that that agency
will be apprised of the appearance and afforded an opportunity to participate” in
the proceedings (Sobie, Practice Commentary, McKinney's Cons Laws of NY, Book
29A, Family Ct Act § 320.2, at 364).

4 Notably, we do not address whether the 60-day period should be measured for
speedy fact-finding purposes from the date of the initial appearance on the first
petition or on the refiled petition because here the fact-finding hearing was held
within 60 days of the earlier appearance (compare, Matter of Gabriel R., 208 AD2d
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984, and Matter of Tommy C., 182 AD2d 312 [measure 60 days from appearance
on original petition], with Matter of Marcus A., 155 Misc 2d 482 [speedy trial “clock”
does not begin to run until initial hearing on new petition]; cf., People v Osgood,
52 NY2d 37 [speedy trial clock in criminal action commences when first accusatory
instrument is filed]).

5 Family Court Act § 320.4, which sets forth the procedures to be followed at the
initial appearance, is derived from CPL 210.15, which governs arraignments in the
criminal justice system (see, Sobie, Practice Commentary, McKinney's Cons Laws
of NY, Book 29A, Family Ct Act § 320.4, at 371; Preiser, Practice Commentaries,
McKinney's Cons Laws of NY, Book 11A, CPL 210.15).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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182 A.D.2d 312, 588 N.Y.S.2d 916

In the Matter of Tommy C., a
Person Alleged to be a Juvenile

Delinquent, Respondent. Westchester
County Attorney, Appellant.

Supreme Court, Appellate Division,
Second Department, New York

91-02293
October 26, 1992

CITE TITLE AS: Matter of Tommy C.

SUMMARY

Appeal from an order of the Family Court,
Westchester County (Bruce E. Tolbert, J.),
entered January 25, 1991, which dismissed the
petition in a juvenile delinquency proceeding.

HEADNOTES

Infants
Juvenile Delinquents
Timeliness of Fact-Finding Hearing

(1) Family Court Act § 340.1 requires that,
if the respondent in a juvenile delinquency
proceeding is not in detention, a fact-finding
hearing shall commence within 60 days
after the conclusion of the juvenile's “initial
appearance”, and when a juvenile delinquency
petition is dismissed for facial insufficiency,
and a second petition is filed, the 60-day
deadline runs from the time of the juvenile's

initial appearance on the first petition. Judicial
interpretations of appropriate provisions of the
Criminal Procedure Law may be considered in
interpreting similar provisions of the Family
Court Act (Family Ct Act § 303.1 [2]), and
CPL 1.20 (17), which provides that a criminal
action is commenced by the filing of an
accusatory instrument and if more than one
accusatory instrument is filed it commences
when the first such instrument is filed, has
been interpreted to require that where the
original accusatory instrument is dismissed
and another one is later filed the prosecution
must be ready for trial within six months after
the first instrument is filed (CPL 30.30). The
Legislature intended that the time period in
issue begins to run from the date of the initial
appearance on the first petition, and a fact-
finding hearing must be held within 60 days
thereafter, subject to adjournments granted for
cause, relief not sought in the instant case.
In juvenile delinquency proceedings the date
of the respondent's appearance on the original
petition fixes the time from which the period
of limitations for holding the respondent's
fact-finding hearing is to be calculated, and
accordingly, because the presentment agency
failed to commence a fact-finding hearing
within 60 days after the date of the respondent's
initial appearance on the original petition,
the respondent's right to a timely fact-finding
hearing was violated and the petition was
properly dismissed.
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OPINION OF THE COURT

Rosenblatt, J. P.

The case before us involves interpretation of
the statutory deadlines for fact-finding hearings
in juvenile delinquency proceedings. Family
Court Act § 310.2 is a general provision,
entitling the juvenile to a speedy fact-finding
hearing. Family Court Act § 340.1 (2) is
specific, and requires that, if the respondent is
not in detention, a fact-finding hearing shall
commence within 60 days after the conclusion
of the juvenile's “initial appearance” (see,
Family Ct Act § 320.1).

When a juvenile delinquency petition is
dismissed for facial insufficiency, and a second
petition is filed, does the 60-day statutory
deadline run from the time of the juvenile's
initial appearance on the first or second
petition? This question, now before us, is one of
first impression in the appellate courts of New

York State. We conclude that the deadline runs
from the initial appearance on the first petition.

By designated felony petition dated June 18,
1990, in the Family Court, Westchester County,
the respondent was charged with committing
acts which, if committed by an adult, would
constitute the crimes of sodomy in the first
degree (two counts) and sexual abuse in the
first degree (two counts). On June 27, 1990,
the respondent made his first appearance in the
Family Court on the petition.

Thereafter, the respondent moved to dismiss
the petition, asserting that it was defective
because it failed to set forth any nonhearsay
factual allegations. The Family Court (Tolbert,
J.) agreed with the respondent and, accordingly,
dismissed the petition by order dated August
10, 1990.

On October 29, 1990, 124 days after the
respondent's initial appearance on the first
petition, the presentment agency *314  brought
a second designated felony petition, charging
the respondent with the same acts as in
the first petition. The respondent moved to
dismiss the second petition, asserting that
his right to a timely fact-finding hearing
had been violated because no fact-finding
hearing had commenced within 60 days
after his appearance on the initial petition.
The Family Court agreed, relying upon
judicial interpretations of analogous speedy
trial provisions of the CPL, and dismissed the
second petition.

The appellant does not claim that the lapse of
time was occasioned by “good cause” (Family
Ct Act § 340.1 [4] [b]), or “special
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circumstances” (Family Ct Act § 340.1 [6]).
Indeed, it never requested any adjournment, nor
was one ever ordered. Instead, it argues that
the time limitation for holding the fact-finding
hearing began anew upon the respondent's
appearance on the second petition.

Family Court Act § 303.1 (2) provides: “A
court may ... consider judicial interpretations
of appropriate provisions of the criminal
procedure law to the extent that such
interpretations may assist the court in
interpreting similar provisions of this article
[on juvenile delinquency]”.

We find it proper to look to judicial
interpretations of CPL 1.20 (17) to help answer
the question before us. CPL 30.30 sets forth the
time periods within which the prosecution must
be ready for trial following the commencement
of a criminal action. CPL 1.20 (17) provides:
“A criminal action is commenced by the filing
of an accusatory instrument against a defendant
in a criminal court, and, if more than an
accusatory instrument is filed in the course of
the action, it commences when the first of such
instruments is filed.”

In People v Lomax (50 NY2d 351, 356), the
Court of Appeals interpreted CPL 1.20 (17)
to mean that: “there can be only one criminal
action for each set of criminal charges brought
against a particular defendant, notwithstanding
that the original accusatory instrument may be
replaced or superseded during the course of
the action. This is so even in cases such as
this, where the original accusatory instrument
was dismissed outright and the defendant was
subsequently haled into court under an entirely
new indictment”. Thus, the court held that

where the original accusatory instrument is
dismissed, and another one is later filed, the
prosecution must be ready for trial within six
months after the first instrument is filed (see
also, People v Osgood, 52 NY2d 37; People v
Cortes, 80 NY2d 201, 207, n 3). *315

Although the Family Court Act does not
contain a provision similar to CPL 1.20 (17),
the principles expressed in Lomax (supra) and
Osgood (supra) as to when a criminal action
is commenced parallel the legislative intent
underlying the speedy fact-finding hearing
provisions of the Family Court Act.

The appellant asserts that in dismissing the
second petition, the Family Court erroneously
relied upon judicial interpretations of the CPL.
We disagree, and we hold that the Legislature
intended that the time period in issue begins to
run from the date of the initial appearance on
the first petition, and that a fact-finding hearing
must be held within 60 days thereafter, subject
to adjournments granted for cause, relief not
sought in the case before us.

We find unpersuasive the appellant's assertions
that because the Court of Appeals, in Matter
of Frank C. (70 NY2d 408), held that the
speedy trial provisions of the CPL and the
Family Court Act are not “analogous”, judicial
interpretations of the speedy trial provisions
of the CPL are uninstructive here. Although
in Matter of Frank C., the Court of Appeals
found no genuine analogy between the speedy
trial provisions of the CPL and the Family
Court Act, the court's analysis in interpreting
Family Court Act § 340.1 centered on the
over-arching legislative concern that juveniles
be brought to trial promptly. The court noted,
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by way of contrast, that the CPL is “aimed
principally at prosecutorial delays rather than
at the larger problem of bringing criminal
defendants swiftly to trial” (Matter of Frank
C., supra, at 412-413). The court pointed
out that Family Court Act § 340.1 is not a
prosecutorial readiness rule (see also, Matter
of Randy K., 77 NY2d 398, 404), but “a true
'speedy trial' provision, in that both its language
and its underlying purpose are directed toward
bringing the accused juvenile to trial” within
the mandated time periods (Matter of Frank
C., supra, at 413). Thus, while the court
acknowledged that under the CPL, delays in
bringing an accused to trial are excused if the
delays are beyond the prosecution's control,
the court refused to afford those allowances to
presentment agencies in the context of juvenile
delinquency fact-finding hearings (see also,
Family Ct Act 340.1 [6]).

In Matter of Randy K. (77 NY2d 398, 402,
supra), the Court of Appeals held that the strict
time requirements of Family Court Act § 340.1
may not be waived, even by a respondent's
*316  willful failure to appear at a fact-
finding hearing, and that even if the juvenile
has absconded, the presentment agency must,
nonetheless, comply with Family Court Act §
340.1 (4), (5) and (6), by moving to adjourn the
fact-finding hearing. Thus, in Matter of Randy
K., the agency did not prevail even though
the juvenile himself was entirely responsible
for thwarting the fact-finding hearing. The
case before us is stronger yet in compelling
dismissal, considering that the delay was
occasioned by the presentment agency, with no
fault on the part of the juvenile (cf., Matter of
Faruq F., --- AD2d --- [decided herewith]).

Beyond the legislative intent and the
instructive decisional law, there are implausible
consequences that would follow if we do not
measure the deadline from the respondent's
first appearance on the initial petition. The
short of it is that the time limitations could
be circumvented and postponed repeatedly by
filing successive petitions, each starting the
clock anew, to the evisceration of the speedy
fact-finding hearing concept itself.

We hold here that in juvenile delinquency
proceedings the date of the respondent's
appearance on the original petition fixes the
time from which the period of limitations for
holding the respondent's fact-finding hearing
is to be calculated (see, Matter of J. V.,
127 Misc 2d 780; Matter of Jessie C., ---
Misc 2d --- [Fam Ct, Kings County, Apr. 1,
1992]). Because the Presentment Agency failed
to commence a fact-finding hearing within
60 days after the date of the respondent's
initial appearance on the original petition,
the respondent's right to a timely fact-finding
hearing was violated and the petition was
properly dismissed. Accordingly, the order
appealed from is affirmed, without costs or
disbursements.

Miller, Ritter and Pizzuto, JJ., concur.
Ordered that the order is affirmed, without costs
or disbursements. *317

Copr. (C) 2024, Secretary of State, State of New
York
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216 A.D.2d 225, 629 N.Y.S.2d 28

In the Matter of Warren W.,
a Person Alleged to be a

Juvenile Delinquent, Appellant.

Supreme Court, Appellate Division,
First Department, New York

53399
(June 29, 1995)

CITE TITLE AS: Matter of Warren W.

HEADNOTE

INFANTS
JUVENILE DELINQUENTS

(1) Order which adjudicated appellant juvenile
delinquent modified --- Appellant, then 15
years old, was indicted for second degree
robbery; after trial in Supreme Court, appellant
was found guilty, but of act that did not
render him criminally responsible as juvenile
offender; Supreme Court vacated guilty
verdict, replaced it with juvenile delinquency
fact-finding determination, and ordered case
removed to Family Court; Family Court placed
appellant with Division for Youth for 5 years
(with first 18 months in secure facility) upon
determining that he had committed designated
felony act and applying disposition set out
in Family Court Act § 353.5 (6); court
denied appellant credit for time served in
detention from time of his arrest until date of
disposition; these determinations were in error
--- Petition was not prominently marked as

containing allegation that juvenile committed
designated felony act, nor did presentment
agency attach to petition certified copies of
prior delinquency findings it was relying upon
to convert ordinary felony act into designated
felony act (see, Family Ct Act § 311.1 [5],
[7]); accordingly, designated felony finding
must be stricken and period of placement
reduced to 18 months in accordance with
Family Court Act § 353.3 (5) ---While
presentment agency maintains that motion to
strike designated felony marking was untimely,
its reliance on Family Court Act § 332.2 (1),
which states that ‘all pretrial motions shall
be filed within thirty days after conclusion of
initial appearance and before commencement
of fact-finding hearing‘, is misplaced; trial
that led to fact-finding determination took
place in Supreme Court, and appellant
objected to designated felony charge at
first hearing date in Family Court; finally,
valid and sufficient accusatory instrument
is nonwaivable jurisdictional prerequisite in
delinquency proceeding --- While certified
copies of prior delinquency findings were
not included with petition, appellant's record
was contained within papers and pleadings
referred from Supreme Court, all of which
were deemed petition; since record reflected
appellant's prior criminal history, petition
was not jurisdictionally defective --- 173-Day
period served by appellant was in connection
with criminal case, where defendants receive
credit for all time spent in custody prior to
sentencing; appellant is entitled to 173 days of
credit for time served.

Order, Family Court, New York County (Judith
Sheindlin, J.), entered on or about October 19,
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1993, which adjudicated appellant a juvenile
delinquent and placed him with the Division
for Youth for a period of 5 years, the first 18
months of which were to be served in a secure
facility and with no credit for the time spent
in detention prior to disposition, unanimously
modified, on the law, to strike the designated
felony act marking and to reduce the period of
placement to 18 months with a credit of 173
days for time served, and otherwise affirmed,
without costs.

Appellant, then 15 years old, was indicted
for second degree robbery. After jury trial
in the Supreme Court, appellant was found
guilty, but of an act that did not render him
criminally responsible as a juvenile offender.
Accordingly, the Supreme Court, pursuant
to CPL 310.85, vacated the guilty verdict,
replaced it with a juvenile delinquency fact-
finding determination, and ordered the case
removed to the Family Court for further
proceedings pursuant to CPL 725.05.

The Family Court placed appellant with the
Division for Youth for a period of 5 years
(with the first 18 months in a secure facility),
upon determining that he had committed a
designated felony act as defined in Family
Court Act § 301.2 (8) (vi), and then applying
the disposition set out in Family Court Act §
353.5 (6). The court also denied appellant credit
for time served in detention from the time of his
arrest until the date of disposition. Both of these
determinations were in error, however, and we
modify the order of disposition accordingly.

Family Court Act § 311.1 (5) reads, in pertinent
part: “If the petition alleges that the respondent
committed a designated felony act, it shall

so state, and the term 'designated felony act
petition' shall be prominently marked thereon.
Certified copies of prior delinquency findings
shall constitute sufficient proof of such findings
for the purpose of filing a designated felony
petition.”

In cases which are removed from the Supreme
Court, Family Court Act § 311.1 (7) provides,
in pertinent part: “When an order of removal
pursuant to article seven hundred twenty-five
of the criminal procedure law is filed with
the clerk of the court, such order and those
pleadings and proceedings, other than the
minutes of any hearing inquiry or trial, grand
jury proceeding, or of any plea accepted or
entered, held in this action that has not yet been
transcribed shall be transferred with it and shall
be deemed to be a petition filed pursuant to
subdivision one of section 310.1 containing all
of the allegations *226  required by this section
notwithstanding that such allegations may not
be set forth in the manner therein prescribed.
Where the order or the grand jury request
annexed to the order specifies an act that is a
designated felony act, the clerk shall annex to
the order a sufficient statement and marking
to make it a designated felony act petition.”
(Emphasis added.)

It can be seen from the language above
that both sections require that the petition be
prominently marked as containing an allegation
that the juvenile committed a designated felony
act. The petition in this case was not so
marked. Nor did the presentment agency attach
to the petition certified copies of the prior
delinquency findings it was relying upon
to convert the ordinary felony act into a
designated felony act. The failure to mark
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the petition “designated felony act petition”
precludes a finding that appellant committed
an act which, if committed by an adult, would
have constituted a designated felony offense
(Matter of Andrew D., 99 AD2d 510; see also,
Matter of Vladimir M., 206 AD2d 482, 483).
Accordingly, the designated felony finding in
this case must be stricken and the period of
placement reduced to 18 months in accordance
with Family Court Act § 353.3 (5).

While the presentment agency maintains that
the motion to strike the designated felony
marking was untimely, its reliance on Family
Court Act § 332.2 (1), which states that “all
pretrial motions shall be filed within thirty days
after the conclusion of the initial appearance
and before commencement of the fact-finding
hearing”, is misplaced. The trial that led to
the fact-finding determination took place in
the Supreme Court before the matter was
transferred to the Family Court. Moreover,
appellant objected to the designated felony
charge at the first hearing date in the Family
Court. Finally, a valid and sufficient accusatory
instrument is a nonwaivable jurisdictional
prerequisite in a delinquency proceeding
(Matter of David T., 75 NY2d 927, 929).

While the certified copies of prior delinquency
findings were also not included with the
petition, appellant's record was contained
within the papers and pleadings referred from
the Supreme Court, all of which were deemed a
petition. Since this record reflected appellant's

prior criminal history, the petition was not
jurisdictionally defective in this regard (cf.,
Matter of Jahron S., 79 NY2d 632).

In addition, appellant served 173 days prior
to removal of the case to the Family Court
and 84 days after the case was transferred.
He was denied credit for the time previously
*227  served. While the Family Court may, in
its discretion, deny a juvenile credit for time
served (Family Ct Act § 353.5 [4] [a] [i]),
the 173-day period served by appellant was
in connection with the criminal case, where
defendants receive credit for all time spent
in custody prior to sentencing (Penal Law
§ 70.30 [3]). In Family Court, the juvenile
is either detained or released; bail is not a
consideration (Family Ct Act § 320.5). Had
appellant, however, been able to post the bail,
he would not have been incarcerated for the
173 days awaiting trial in Supreme Court.
Accordingly, appellant is entitled to 173 days of
credit for time served, under the circumstances.

The other issues raised by appellant are
unnecessary to our determination and need not
be addressed.

Concur--Ellerin, J. P., Kupferman, Rubin and
Nardelli, JJ.

Copr. (C) 2024, Secretary of State, State of New
York

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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In the Matter of Willie E., a Person
Alleged to be a Juvenile Delinquent,

Appellant. George Dentes, as Tompkins
County District Attorney, Respondent.

Court of Appeals of New York
88

Argued March 20, 1996;
Decided May 7, 1996

CITE TITLE AS: Matter of Willie E.

SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division
of the Supreme Court in the Third Judicial
Department, entered June 8, 1995, which
affirmed an order of disposition of the Family
Court, Tompkins County (M. John Sherman,
J.), adjudicating appellant to be a juvenile
delinquent and placing him with the New York
State Division for Youth for a period of 18
months, entered upon a fact-finding order of
that court finding, after a hearing, that appellant
committed acts which, if committed by an
adult, would constitute the crimes of sexual
misconduct and sexual abuse in the first degree.

Matter of Willie E., 216 AD2d 645, affirmed.

HEADNOTES

Infants
Juvenile Delinquents
Fact-Finding Hearing--Commencement of 60-
Day Statutory Period Where Petition Refiled

(1) The 60-day period for commencing a fact-
finding hearing in the Family Court begins with
the initial appearance on the first petition when
the petition is refiled due to the dismissal of
the first petition. If the 60-day period does
not commence until the initial appearance
upon the filing of a second petition or a
nondefective petition, the legislative policy of
speedy determinations is subject to abuse.

Infants
Juvenile Delinquents
Fact-Finding Hearing--Adjournment for Good
Cause

(2) In a juvenile delinquency proceeding, the
facts constitute good cause for an adjournment
of the fact-finding hearing beyond the 60-
day statutory period for commencement of the
fact-finding hearing (Family Ct Act § 340.1
[2]) where the court granted the juvenile's
request for time in which to conduct discovery
and file motions, thereby making compliance
with the 60-day speedy trial requirement
impossible, and the issue of good cause was
explicitly raised prior to the adjournment by
the presentment agency. When counsel seeks
time for motions, which would delay the fact-
finding hearing beyond the statutory speedy
trial period, counsel arguably waives a speedy
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trial, or, equivalently, the court may adjourn the
proceedings for good cause. When good cause
is granted under these circumstances, the court
should consider any motions which are made
on an expedited basis in order to ensure that the
fact-finding hearing occurs in a timely manner.
In this case, the hearing occurred within 30 days
of the adjournment and 78 days from the first
initial appearance. *206

Infants
Juvenile Delinquents
Presence of Parent at Hearing

(3) In a juvenile delinquency proceeding, in
the absence of any request from the juvenile's
attorney or the juvenile's parents, the absence
of the parents from the hearing, despite being
in the hall outside of the courtroom, is not
a basis for reversal pursuant to Family Court
Act § 341.2 (3) which requires the presence
of a parent or other responsible person at any
hearing.

TOTAL CLIENT SERVICE
LIBRARY REFERENCES

Am Jur 2d, Juvenile Courts and Delinquent and
Dependent Children, §§ 82, 87.

Carmody-Wait 2d, Proceedings Involving
Abused and Neglected Children, Juvenile
Delinquents, and Persons in Need of
Supervision §§ 119A:241, 119A:242,
119A:245.

Family Ct Act § 340.1 (2); § 341.2 (3).

NY Jur 2d, Domestic Relations, §§ 1426, 1427,
1430.

ANNOTATION REFERENCES

See ALR Index under Juvenile Courts and
Delinquent Children; Speedy Trial.

POINTS OF COUNSEL

Paul J. Connolly, Albany, for appellant.
I. The 60-day period for commencing the initial
appearance on the second petition commenced
upon the initial appearance on the first petition,
which was dismissed for failure to afford
appellant a prompt initial appearance and for
jurisdictional insufficiency. (Matter of Robert
O., 87 NY2d 9; Matter of Tommy C., 182 AD2d
312; Matter of Marcus A., 155 Misc 2d 482;
Matter of Shannon FF., 189 AD2d 420; Matter
of Gabriel R., 208 AD2d 984; People v Lomax,
50 NY2d 351; Matter of Randy K., 77 NY2d
398; People v Osgood, 52 NY2d 37; People v
Hamilton, 46 NY2d 932.)
II. The Court below erred in rejecting
appellant's contention that his parents' absence
from the fact-finding hearing requires that he
be afforded a new hearing. (Matter of Dennis
NN., 107 AD2d 914; Matter of Roman, 144
AD2d 315; Matter of John L., 125 AD2d 472;
Matter of John D., 104 AD2d 885; People v
Antommarchi, 80 NY2d 247; People v Dokes,
79 NY2d 656; People v Parker, 57 NY2d 136;
People v Epps, 37 NY2d 343; People v Smith,
68 NY2d 725.)
George M. Dentes, District Attorney of
Tompkins County, Ithaca (Stephen B. Flash of
counsel), for respondent pro se.
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I. The 60 days within which a fact-finding
hearing is to be held *207  recommences upon
the completion of a second initial appearance
where the first petition is dismissed. (Matter of
Rodney J., 83 NY2d 503; Matter of Atthis D.,
205 AD2d 263; Matter of Robert O., 87 NY2d
9; Matter of Tommy C., 182 AD2d 312; Matter
of Frank C., 70 NY2d 408.)
. The Court below correctly found dismissal
of the first petition to be without prejudice to
filing a second and correctly found no merit
to appellant's argument that there was no good
cause shown on the record for adjournment of
the fact-finding hearing to 78 days from the
first initial appearance. (Matter of Robert O., 87
NY2d 9; Matter of Robert S., 192 AD2d 612;
Matter of Randy K., 77 NY2d 398; Matter of
Gabriel R., 208 AD2d 984.)
I. The Court below correctly found no merit
in appellant's argument that, though the parents
were outside the courtroom with the Law
Guardian's consent, the absence of appellant's
parents in the courtroom during the hearing
requires dismissal. (Matter of Latrice R., 93
AD2d 838; Matter of John L., 125 AD2d 472;
Matter of Roman, 144 AD2d 315; Matter of
John D., 104 AD2d 885; Matter of Atthis D.,
205 AD2d 263.)

OPINION OF THE COURT

Smith, J.

(1, 2) The primary issues here are (1) whether
the 60-day period for commencing a fact-
finding hearing in the Family Court begins
after the initial appearance on the first petition
when the petition is refiled due to the dismissal
of the first petition, and (2) whether the facts
here constitute good cause for an adjournment
despite the court's failure to so state on the

record. We conclude that the initial appearance
on the first petition commences the 60-day
period and that good cause for the adjournment
of the fact-finding hearing appears on the
record.

The first petition, filed in this case on
November 9, 1993, was an order of removal
from the Tompkins County Court to the Family
Court pursuant to CPL article 725. A Grand
Jury hearing the case had made a request for
removal pursuant to CPL 190.71. Pursuant
to Family Court Act § 311.1 (7), the order
of removal was deemed to be a petition in
the Family Court. The document charged that
on or about September 23, 1993, appellant
committed (1) sexual abuse in the first degree
by subjecting a person to sexual contact by
forcible compulsion (Penal Law § 130.65 [1]),
and (2) sexual misconduct by engaging in
sexual intercourse with a female without her
consent (Penal Law § 130.20 [1]).

An initial appearance on the petition originally
scheduled for November 22, 1993 was
rescheduled for November 24, 1993. *208
Appellant moved to dismiss the petition on
the grounds that the initial appearance was
not scheduled within 10 days after the filing
of the petition as required (Family Ct Act §
320.2 [1]; § 340.1 [3]) and that the petition was
jurisdictionally defective because the Grand
Jury minutes had not been filed within 30 days
after the order of removal was filed (Family Ct
Act § 311.1 [7]). The motion was granted on
January 10, 1994 on both grounds.

A new petition with the same charges was made
on January 11, 1994. The initial appearance
of appellant on the new petition occurred
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on January 12, 1994. The appellant did not
respond affirmatively to the court's inquiry
as to whether he intended to proceed with
the fact-finding hearing scheduled, on the
original petition, for January 14, 1994. The Law
Guardian orally moved for a dismissal of the
second petition on the grounds that the first
petition had been dismissed for failure to grant
a speedy trial in that the initial appearance had
not occurred within 10 days of the filing of the
petition, and the petition had, therefore, been
dismissed with prejudice. The court denied the
motion, stating that the dismissal was based on
the sufficiency of the petition.

The Law Guardian then asked for the statutorily
required 15 days for discovery (Family Ct Act §
331.7 [2]) and 30 days to make motions (Family
Ct Act § 332.2 [1]). The Assistant District
Attorney commented that any adjournment
would have to be based upon a finding of good
cause stated on the record. The court adjourned
the matter to February 10, 1994, without stating
on the record that it was for good cause.

By order to show cause dated February 2,
1994, appellant moved to dismiss the second
petition on the ground the court lacked
jurisdiction to adjudicate a refiled petition
previously dismissed on speedy trial grounds.
The court denied the motion, stating that the
circumstances of the adjournment on January
10, 1994, including appellant's request for time
to make motions, “were deemed good cause”
by the court even though not explicitly stated
on the record. The court reiterated that the
dismissal of the first petition was “upon the
grounds of jurisdictional deficiency,” that a
delay in the initial appearance beyond 10 days
was not intended to be a speedy trial ground for

dismissal, and that a hearing within 60 days of
the initial appearance on the petition was still
possible at the time of the dismissal.

Appellant's first argument is that the 60-day
time period in which the fact-finding hearing
must commence when a juvenile *209  is not
detained (Family Ct Act § 340.1 [2]) begins
after the initial appearance on the first petition.
Respondent contends that because a petition
dismissed for a jurisdictional defect is a nullity,
the 60-day period commences only upon the
initial appearance on the second petition.

(1) In Matter of Robert O. (87 NY2d 9),
this Court did not reach the issue of whether
the 60-day period commences with the initial
appearance on the first petition or with a
subsequent petition. 1  We hold that under the
facts here the 60-day period commences with
the initial appearance on the first petition. This
conclusion is consistent with the legislative
mandate that there be a swift determination
of the charges brought against juveniles. (See,
Matter of Frank C., 70 NY2d 408 [dismissal
of petition upheld where adjournments beyond
the 60-day period had not been based on
good cause or special circumstances]; Matter
of Randy K., 77 NY2d 398 [failure of a
juvenile to appear would not stop the 60-day
period from running absent an adjournment
for good cause].) If the 60-day period does
not commence until an initial appearance on a
second petition or a nondefective petition, the
policy of speedy determinations is subject to
abuse.

A fact-finding hearing may be adjourned
pursuant to Family Court Act § 340.1 (4) on
good cause. However, appellant argues that the
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15 days for discovery and 30 days for motions
permitted by statute rendered a speedy trial
impossible and that good cause for adjourning
the fact-finding hearing did not exist.

(2) Although many fact-finding hearings in
juvenile delinquency proceedings are governed
by the 60-day speedy trial requirement, some
hearings must be held in as little as 14, and
even 3 days after the initial appearance (see,
Family Ct Act § 340.1 [1]). 2  The expedited
nature of these hearings makes it impossible
to provide the statutory periods for motions;
nevertheless, the Family Court Act does not
exempt these hearings from section 332.2
(1). Consequently, when counsel seeks time
for motions, which would delay the fact-
finding hearing beyond the statutory speedy
trial period, counsel arguably waives a *210
speedy trial (see, Sobie, Practice Commentary,
McKinney's Cons Laws of NY, Book 29-
A, Family Ct Act § 332.2, at 430-431),
or, equivalently, the court may adjourn the
proceedings for good cause.

Here, appellant's request for time in which
to conduct discovery and file motions made
compliance with the 60-day speedy trial
requirement impossible. Consequently, at the
time of the adjournment on January 12, 1994,
the issue of good cause was explicitly raised
by the respondent and when the court granted

appellant's request for additional time, the case
was adjourned for good cause. When good
cause is granted under these circumstances, the
court should consider any motions which are
made on an expedited basis in order to ensure
that the fact-finding hearing occurs in timely
manner. In this case, the hearing occurred
on February 10, 1994, within 30 days of the
January 12 adjournment and 78 days from the
first initial appearance. 3

(3) Finally, in the absence of any request
from the appellant's attorney or his parents
that appellant's parents attend the hearing, the
parents' absence from the hearing, despite their
presence in the hall outside of the courtroom,
is not a basis for reversal pursuant to Family
Ct Act § 341.2 (3) which requires the presence
of a parent or other responsible person at any
hearing.

Accordingly, the order of the Appellate
Division should be affirmed, without costs.

Chief Judge Kaye and Judges Simons, Titone,
Bellacosa, Levine and Ciparick concur.
Order affirmed, without costs. *211

Copr. (C) 2024, Secretary of State, State of New
York

Footnotes

1 The Court held that the failure of the Family Court to hold an initial appearance within
10 days of the filing of the petition did not preclude a dismissal of and a refiling of the
petition since the juvenile's right to a speedy fact-finding hearing was not violated.
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2 Where the juvenile is detained on a petition charging an A, B or C felony, the hearing
must be held within 14 days. Where the juvenile is detained and the highest charge
in the petition is less than a C felony, the hearing must be held within three days
(Family Ct Act § 340.1 [1]).

3 Of course, where a fact-finding hearing cannot be held within the statutory time
period because the presentment agency has engaged in truly dilatory conduct,
Family Court retains the discretion to find that no good cause for adjourning the
hearing exists.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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 County  Address  24-7 Phone Number/Director 
 Contact 

 Secure 
 Detention 
 Bed 
 Capacity 
 M/F 

 Specialized 
 Secure Bed 
 Capacity 
 M/F 

Albany Capital District Youth 
Detention Center, Inc. 
(CDYCI)838 Albany 
Shaker Rd Loudonville, 
NY 12211 

24/7 intake number: 518-456-
9399, ext. 234 
 
Director: Raymond Wilcox 
 RWilcox@berkshirefarm.org 

24 
Male/Female 
(SD/SSD) 

24 
Male/ Female 
(SD/SSD) 

Erie Erie County Juvenile 
Detention 
 
810 E. Ferry St. Buffalo 
NY 14211 

24/7 intake number: 
716-923-4062 
 
Director: Kenneth Simmons 
 Kenneth.Simmons@erie.gov 

46 
Male/Female 
(SD/SSD) 

46 
Male/Female 
(SD/SSD) 

Monroe Monroe County Juvenile 
Detention 
 
400 Rush- Scottsville Rd. 
Rush, NY 14543 

24/7 intake number: 
585-753-5940 
 
Director: Kenneth Urbanik 
 Kenneth.Urbanik@dfa.state.ny. 
 us 

38 
male/female 
(SD/SSD) 

38 
Male/Female 
(SD/SSD) 

Nassau Nassau Juvenile 
Detention 
 
61 Carman Ave 
Westbury, NY 11590 

24/7 intake number 516-571- 
9260 
 
Director: LaQuetta Robbins- 
Kennedy 
 lrobbins@nassaucountyny.gov 

16 
male/female 
(SD) 

N/A 

NYC Crossroads 
 
17 Bristol St. 
Brooklyn, NY 11212 

24/7 intake number: 
212 442-7100 
 
Director: Aisha Shannon 
 Aisha.Shannon@acs.nyc.gov 

119 
Male/Female 
(SD/SSD) 

119 
Male/Female 
(SD/SSD) 

NYC Horizon 
 
560 Brook Ave 
Bronx, NY 10038 

24/7 intake number: 718-292-
0065 
 
Director: Aiyanna Allman- 
Wooten 

121 
Male/Female 
(SD/SSD) 

121 
Male/Female 
(SD/SSD) 

mailto:RWilcox@berkshirefarm.org
mailto:Kenneth.Simmons@erie.gov
mailto:Kenneth.Urbanik@dfa.state.ny.us
mailto:Kenneth.Urbanik@dfa.state.ny.us
mailto:lrobbins@nassaucountyny.gov
mailto:Aisha.Shannon@acs.nyc.gov


 
   Aiyana.allman- 

 wooten@acs.nyc.gov 
  

Onondaga Hillbrook Juvenile 
Detention 
 
4949 Velasko Rd. 
Syracuse, NY 13215 

24/7 intake number: 315-435-
1421 
 
Director: Omar Osbourne 
 OmarOsbourne@ongov.net 

51 
Male/Female 
(SD/SSD) 

51 
Male/Female 
(SD/SSD) 

Westchester Woodfield Juvenile 
Detention 
 
20 Hammond House Rd 
Valhalla, NY 10595 

24/7 intake number 914-231- 
1103 
Director: 
Dean DeKranis 
 
ddekranis@childrensvillage.or
g 

24 
Male/Female 
(SD/SSD) 

24 
Male/Female 
(SD/SSD) 

 

mailto:Aiyana.allman-wooten@acs.nyc.gov
mailto:Aiyana.allman-wooten@acs.nyc.gov
mailto:OmarOsbourne@ongov.net
mailto:ddekranis@childrensvillage.org
mailto:ddekranis@childrensvillage.org
mailto:ddekranis@childrensvillage.org

	001 Cover Agenda Bios
	01 Cover-2024-Winter-Meeting
	02 Winter Meeting Agenda 2024
	03 Agenda 2024 Juvenile Delinquency Meeting-updated 10.17.24
	04 Bios

	01 Cybersecurity for Attorneys
	Slip sheet Cybersecurity
	899-bb Data security protections
	Cyber Special Committee Report (9.12.24) (final)
	Blank Page

	02 Justice and Gender Convergence of Dead Naming
	Slip sheet Cruz
	Cruze Presentation with all single sided pages

	03 Legislative Update Materials
	001 Slip sheet Acquario Cummings
	01 nysac-2024-legislative-summary-8-15-24
	Executive Summary
	2024 Legislative Session Overview: Non-Budget Legislative Action
	Agriculture
	Children with Special Needs
	Economic Development
	Elections
	Environment & Energy
	General Government Operations
	Insurance
	Judiciary
	Local Government Finance
	Public Employee Relations & Labor

	Public & Mental Health
	Public Safety
	Transportation
	Social Services
	Veterans


	02 Grants Pass
	03 Even Odd Election
	04 NY Tax Surplus - Schedule of Actions for MDL

	04 Decisions of Interest Materials
	01 Slip sheet Ginsberg
	Brian Ginsberg -- Written Materials_Final
	Blank Page

	04A Tax foreclosure Surplus Litigation Updates
	Slip sheet Bullard
	Tax Foreclosure Surplus Litigation Updates- Tyler v. Hennepin Aftermath (11-24) (Material 1)
	Tyler v. Hennepin Decision (4867-2085-6731 1) (4854-2438-9027 1)
	Tyler v. Hennepin Cnty.
	Reporter
	Notice
	Bookmark_para_1
	Prior History
	Bookmark_para_2
	Disposition
	Bookmark_clspara_4
	Syllabus
	Bookmark_clspara_5
	Bookmark_clspara_6
	Bookmark_clspara_7
	Bookmark_clspara_8
	Bookmark_clspara_9
	Bookmark_clspara_10
	Bookmark_clspara_11
	Bookmark_clspara_12
	Bookmark_clspara_13
	Counsel
	Judges
	Opinion by
	Opinion
	Bookmark_para_3
	Bookmark_para_4
	Bookmark_para_5
	Bookmark_para_6
	Bookmark_para_7
	Bookmark_para_8
	Bookmark_I689WR0X2SF8KH0020000400
	Bookmark_I689WR0X2SF8KH0040000400
	Bookmark_I689WR0X2SF8KH0010000400
	Bookmark_I689WR0X2N1RC80010000400
	Bookmark_I689WR0X2SF8KH0030000400
	Bookmark_I689WR0X2N1RC80010000400_2
	Bookmark_I689WR0X2SF8KH0050000400
	Bookmark_I689WR0X2N1RC80020000400
	Bookmark_para_9
	Bookmark_I689WR0X2N1RC80050000400
	Bookmark_I689WR0X2N1RC80040000400
	Bookmark_para_10
	Bookmark_I689WR0X2N1RC90020000400
	Bookmark_LNHNREFclscc1
	Bookmark_I689WR0X2N1RC90040000400
	Bookmark_I689WR0X2N1RC90010000400
	Bookmark_I689WR0X2N1RC90040000400_2
	Bookmark_LNHNREFclscc2
	Bookmark_I689WR0X2N1RC90030000400
	Bookmark_I689WR0Y28T4RS0010000400
	Bookmark_I689WR0X2N1RC90050000400
	Bookmark_para_11
	Bookmark_para_12
	Bookmark_I689WR0Y28T4RS0030000400
	Bookmark_LNHNREFclscc3
	Bookmark_I689WR0Y28T4RS0020000400
	Bookmark_I689WR0Y28T4RS0050000400
	Bookmark_I689WR0Y28T4RS0040000400
	Bookmark_para_13
	Bookmark_I689WR0Y28T4RT0020000400
	Bookmark_I689WR0Y28T4RT0010000400
	Bookmark_para_14
	Bookmark_I689WR0Y28T4RT0040000400
	Bookmark_LNHNREFclscc4
	Bookmark_I689WR0Y2SF8KR0010000400
	Bookmark_I689WR0Y28T4RT0030000400
	Bookmark_I689WR0Y2SF8KR0010000400_2
	Bookmark_I689WR0Y28T4RT0050000400
	Bookmark_para_15
	Bookmark_I689WR0Y2SF8KR0030000400
	Bookmark_LNHNREFclscc5
	Bookmark_I689WR0Y2SF8KR0050000400
	Bookmark_I689WR0Y2SF8KR0020000400
	Bookmark_I689WR0Y2SF8KR0050000400_2
	Bookmark_I689WR102N1RCF0020000400
	Bookmark_I689WR0Y2SF8KR0040000400
	Bookmark_I689WR102N1RCF0020000400_2
	Bookmark_I689WR102N1RCF0010000400
	Bookmark_I689WR102N1RCF0030000400
	Bookmark_I689WR1028T4RY0010000400
	Bookmark_I689WR102HM6VB0020000400
	Bookmark_I689WR102N1RCF0050000400
	Bookmark_I689WR1028T4RY0020000400
	Bookmark_I689WR1028T4RY0040000400
	Bookmark_I689WR102HM6VB0020000400_2
	Bookmark_I689WR102HM6VB0010000400
	Bookmark_I689WR102HM6VB0030000400
	Bookmark_I689WR102HM6VB0050000400
	Bookmark_para_16
	Bookmark_I689WR102SF8KW0030000400
	Bookmark_I689WR112N1RCP0020000400
	Bookmark_LNHNREFclscc6
	Bookmark_I689WR102SF8KW0020000400
	Bookmark_I689WR102SF8KW0040000400
	Bookmark_I689WR112N1RCP0010000400
	Bookmark_para_17
	Bookmark_I689WR112N1RCP0040000400
	Bookmark_LNHNREFclscc7
	Bookmark_I689WR112N1RCP0030000400
	Bookmark_para_18
	Bookmark_para_19
	Bookmark_para_20
	Bookmark_I689WR1128T4S50010000400
	Bookmark_fnpara_1
	Bookmark_I689WR112N1RCP0050000400
	Bookmark_para_21
	Bookmark_I689WR1128T4S50030000400
	Bookmark_I689WR1128T4S50020000400
	Bookmark_I689WR1128T4S50050000400
	Bookmark_I689WR122D6N000020000400
	Bookmark_I689WR1128T4S50040000400
	Bookmark_I689WR122D6N000020000400_2
	Bookmark_I689WR122D6N000010000400
	Bookmark_I689WR122D6N000040000400
	Bookmark_I689WR122D6N000030000400
	Bookmark_para_22
	Bookmark_I689WR122SF8M40030000400
	Bookmark_I689WR122SF8M40010000400
	Bookmark_I689WR122SF8M40030000400_2
	Bookmark_I689WR122D6N000050000400
	Bookmark_para_23
	Bookmark_para_24
	Bookmark_I0B85HW5DMW00005NFV00007
	Bookmark_I689WR122SF8M40050000400
	Bookmark_I689WR1228T4S90020000400
	Bookmark_LNHNREFclscc8
	Bookmark_I689WR122SF8M40040000400
	Bookmark_fnpara_2
	Bookmark_I689WR122SF8M40020000400
	Bookmark_fnpara_3
	Bookmark_I689WR1228T4S90010000400
	Bookmark_para_25
	Bookmark_I0B85HW5C0V00005NFV00006
	Bookmark_I689WR1228T4S90040000400
	Bookmark_I689WR122N1RCW0010000400
	Bookmark_I689WR1228T4S90030000400
	Bookmark_I689WR122N1RCW0030000400
	Bookmark_I689WR1228T4S90050000400
	Bookmark_I689WR122N1RCW0030000400_2
	Bookmark_I689WR122N1RCW0050000400
	Bookmark_I689WR122N1RCW0020000400
	Bookmark_I689WR122N1RCW0050000400_2
	Bookmark_I689WR1228T4SB0020000400
	Bookmark_I689WR122N1RCW0040000400
	Bookmark_I689WR1228T4SB0020000400_2
	Bookmark_I689WR1228T4SB0040000400
	Bookmark_I689WR1228T4SB0010000400
	Bookmark_I689WR1228T4SB0040000400_2
	Bookmark_I689WR1228T4SB0030000400
	Bookmark_para_26
	Bookmark_I0B85HW59HC00005NFV00005
	Bookmark_I689WR122D6N030010000400
	Bookmark_I689WR122D6N030030000400
	Bookmark_I689WR1228T4SB0050000400
	Bookmark_I689WR122D6N030050000400
	Bookmark_I689WR122D6N030020000400
	Bookmark_I689WR122D6N030050000400_2
	Bookmark_I689WR122D6N030040000400
	Bookmark_para_27
	Bookmark_I689WR132N1RCY0020000400
	Bookmark_I689WR132N1RCY0040000400
	Bookmark_I689WR132SF8M70030000400
	Bookmark_I689WR132N1RCY0010000400
	Bookmark_I689WR132SF8M70030000400_2
	Bookmark_I689WR132N1RCY0040000400_2
	Bookmark_I689WR132N1RCY0030000400
	Bookmark_I689WR132N1RCY0050000400
	Bookmark_I689WR132SF8M70020000400
	Bookmark_I689WR132SF8M70050000400
	Bookmark_I689WR132SF8M70040000400
	Bookmark_para_28
	Bookmark_I0B85HW51K300005NFV00001
	Bookmark_I689WR132D6N040020000400
	Bookmark_I689WR132D6N040010000400
	Bookmark_para_29
	Bookmark_LNHNREFclscc9
	Bookmark_para_30
	Bookmark_LNHNREFclscc10
	Bookmark_I689WR132D6N040040000400
	Bookmark_I689WR132D6N040030000400
	Bookmark_para_31
	Bookmark_I689WR132HM6VS0010000400
	Bookmark_I689WR132HM6VS0030000400
	Bookmark_I689WR132D6N040050000400
	Bookmark_LNHNREFclscc11
	Bookmark_I689WR132HM6VS0030000400_2
	Bookmark_I689WR132HM6VS0020000400
	Bookmark_para_32
	Bookmark_I689WR132HM6VS0050000400
	Bookmark_I689WR132HM6VS0040000400
	Bookmark_para_33
	Bookmark_I689WR132HM6VT0020000400
	Bookmark_I689WR132HM6VT0040000400
	Bookmark_I689WR132HM6VT0010000400
	Bookmark_I689WR132N1RD10010000400
	Bookmark_I689WR132N1RD10010000400_2
	Bookmark_I689WR132HM6VT0040000400_2
	Bookmark_I689WR132HM6VT0030000400
	Bookmark_I689WR132N1RD10030000400
	Bookmark_I689WR132HM6VT0050000400
	Bookmark_I689WR132N1RD10030000400_2
	Bookmark_I689WR132N1RD10050000400
	Bookmark_I689WR132SF8M90020000400
	Bookmark_I689WR132N1RD10020000400
	Bookmark_I689WR132SF8M90020000400_2
	Bookmark_I689WR132N1RD10050000400_2
	Bookmark_I689WR132N1RD10040000400
	Bookmark_I689WR132SF8M90010000400
	Bookmark_para_34
	Bookmark_I689WR132SF8M90040000400
	Bookmark_I689WR132N1RD20010000400
	Bookmark_I689WR132SF8M90030000400
	Bookmark_I689WR132N1RD20010000400_2
	Bookmark_I689WR132N1RD20030000400
	Bookmark_LNHNREFclscc12
	Bookmark_I0B85HW54VR00005NFV00002
	Bookmark_I689WR132N1RD20050000400
	Bookmark_I689WR132SF8M90050000400
	Bookmark_I689WR132N1RD20050000400_2
	Bookmark_I689WR132N1RD20030000400_2
	Bookmark_I689WR132N1RD20020000400
	Bookmark_I689WR132N1RD20050000400_3
	Bookmark_I689WR132N1RD20040000400
	Bookmark_para_35
	Bookmark_I689WR1328T4SG0020000400
	Bookmark_LNHNREFclscc13
	Bookmark_I689WR1328T4SG0010000400
	Bookmark_5T4P5N1F24000018W400001
	Bookmark_para_36
	Bookmark_para_37
	Concur by
	Concur
	Bookmark_para_38
	Bookmark_para_39
	Bookmark_I0B85HW5Y8B00005NFV0000K
	Bookmark_I689WR1328T4SG0040000400
	Bookmark_I689WR1328T4SG0030000400
	Bookmark_para_40
	Bookmark_I0B85HW5WST00005NFV0000J
	Bookmark_I689WR1428T4SH0010000400
	Bookmark_I0B85HW5V9D00005NFV0000H
	Bookmark_I689WR1428T4SH0030000400
	Bookmark_I689WR1328T4SG0050000400
	Bookmark_I689WR1428T4SH0020000400
	Bookmark_I0B85HW5SWP00005NFV0000G
	Bookmark_I689WR1428T4SH0050000400
	Bookmark_I689WR1428T4SH0040000400
	Bookmark_para_41
	Bookmark_I0B85HW5RH100005NFV0000F
	Bookmark_I689WR1428T4SK0020000400
	Bookmark_I689WR1428T4SK0010000400
	Bookmark_para_42
	Bookmark_I0B85HW5NYH00005NFV0000D
	Bookmark_I689WR1428T4SK0040000400
	Bookmark_I0B85HW5MG200005NFV0000C
	Bookmark_I689WR142D6N090010000400
	Bookmark_I0B85HW5K4000005NFV0000B
	Bookmark_I689WR142D6N090030000400
	Bookmark_I689WR1428T4SK0030000400
	Bookmark_I0B85HW5G4Y00005NFV00008
	Bookmark_I689WR142D6N090050000400
	Bookmark_I689WR1428T4SK0050000400
	Bookmark_I689WR142D6N090020000400
	Bookmark_I689WR142D6N090050000400_2
	Bookmark_I689WR142D6N090040000400



	05 Youth Part Removals Including AOs and JOs
	Slip Sheet Meffert Lovell
	03 CAASNY JD Winter Meeting Caselaw Cites for CLE
	CAASNY JD Winter Meeting Caselaw for CLE Written Materials FINAL.pdf
	CAASNY JD Winter Meeting Caselaw for CLE Written Materials
	Matter of Lucas Y (Third Department.Columbia County.FC jurisdiction after removal)
	Omar G & Raymond G.adding felony counts from YP
	People v AM (EC not found.Putnam County.Assault 2)
	People v DM-J (Erie County.EC not found.harrassment.assault.firearm)
	People v J.B. (2024 NY Slip Op 50529(U)) (Erie County.EC not found.car case)
	People v J.W.-C. (2024 NY Slip Op 50251(U)) (Erie County.EC found.Firearm)
	People v JG (Erie County.EC not found.Reckless Endangerment)
	People v JM (EC not found.Erie County.minor role)
	People v KK (EC not found.Erie County.gun possession)

	Matter of Desmond J
	Matter of Michael M
	Matter of Robert O
	Matter of Tommy C
	Matter of Warren W
	Matter of Willie E


	06 Prosecuting a JD Rape Case Under Recent Amendments
	Slip Sheet Civitillo Fakhoury
	Winter CAASNY 2024.Prosecuting Sex Crimes under new law.docx

	07 Secure Detention Beds and Mental Health Svcs
	01 Slip Sheet
	02 PowerPoint 3 slides to a page
	03 SD-SSDcontactinfo 2


	VuZC5jYXIlMjBjYXNlKS5odG1sAA==: 
	form1: 
	input1: 


	Bmb3VuZC5GaXJlYXJtKS5odG1sAA==: 
	form1: 
	input1: 




